






















































































commercial development could be located at the site under the current zoning, and this
development could melude highly visible features.

The Tribe, in contrast, has taken significant steps to design the redevelopment of the site
in a manner that is compatible with the Gorge area. Exhibit 8, Declaration of Ed Manion. Many
of these design efements are consistent with the stringent standards of the Gorge Commission
and U.S. Department of Agriculture’s “Bwlding in the Scenic Area: Scenic Resources
Implementation Handbook™ guidelines for building in the Gorge. See

www.gorgecommission.org/handbooks.cim?CFID=5615957& CFTOKEN=66835983. For

example, some of these elements include:

o Use of grayish-tan siding, specially designed to reduce glare and reflectivity and
blend with the surrounding environment;

e Use of specially tinted windows precisely angled to reduce visible exterior glare and
reflection;

e Use of specially coated metal and neoprene roofing, along with sections of green
roofing, to reduce glare and heat reflection;

» Use of hooded exterior lighting approved by the International Dark-Sky Association
to reduce visibility;

» Extensive use of landscaping, using native species, and existing vegetation and
topography to assist in screening the facility from view. Exhibit 8.

(4) Fishery Resources
Biological Assessments prepared pursuant to the informal consultation requirements of
the Endangered Species Act for the Cascade Locks proposal identify certain construction and
operational impacts from the facility, including impacts from construction of 1-84 improvements
and potential operational impacts from stormwater discharges on Chinook, coho, and steelhead
in Herman Creek. DEIS, Appendix G. In a letter dated August 11, 2006 from Michael Tehan,

NOAA Oregon State Habitat Office Director to Stanley Speaks, BIA Regional Director, NOAA



requested that BIA inttiate formal consultation under Section 7 of the Endangered Species Act to
determine if the proposal will jeopardize these species. BIA has initiated but has not yet
concluded this consultation. At the close of the consultation process NOAA will issue a
Biological Opinion that may include reasonable and prudent alternatives to avoid jeopardy to the
species.

The Tribe takes these concerns very seriously. The Tribe has a very long and proud
history of fighting for the protection of water quality and listed and non-listed species in the
entire Columbia River basin. The Tribe has advocated for water quality and riparian protections
throughout the Willamette Valiey, the Deschutes River basin, and the Columbia mainstem and
its other tributaries. The Tribe has been an active participant in the US v. Oregon litigation and
other litigation related directly to the operation of the Columbia River dam system on aquatic
species. The Warm Springs Reservation currently is home to the healthiest populations of the
threatened bull trout species, because of the protections that the Tribe has placed on water quality
and riparian area preservation on the reservation through its Integrated Resources Management
Plan and adopted water quality standards. In compliance with its Federal Energy Regulatory
Commuission license, the Tribe is investing tens of millions of dollars into volitional passage and
reintroduction of threatened steelhead as well as Spring Chinook above the Pelton Hydroelectric
Project on the reservation. In addition, on May 2, 2008, the Tribe signed a historic ten-year
Memorandum of Agreement (“MOA™) with the Bonneville Power Administration, U.S. Army
Corps of Engincers, and the Bureau of Reclamation which will result in significant fishery
improvements in the Columbia River System. Exhibit 9, Declaration of Robert Brunoe; Exhibit

10, MOA.
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The Tribe’s Branch of Natural Resources {(“BNR”} reviewed the Biological Assessment
and the issues raised by NOAA n its August 11, 2006 letter. See Exhibit 11, Declaration of
Brad Houslet. BNR notes that the associated mitigation for foresceable impacts to the aquatic
environment from overland runoff events during operations are appropriate and identifies
specific additional mitigation measures to protect and improve riparian tfunction, which will
further reduce the impacts of these runoff events.

With respect to the issues raised by NOAA, and as consistent with BNR comments, it
appears that there are very feasible project modifications and solutions to address NOAA’s
concerns. In the context of the formal Section 7 consultation process, the Tribe is considering
project modifications that would remove stormwater discharges out of Herman Creek and
mitigation measures to address other concerns raised by NOAA. The Tribe 1s dedicated to
implementing measures identified by its BNR and NOAA that are necessary to avoid jeopardy to
these species,

In summary, it is anathema to the Tribe to implement any project that would jeopardize
the long-term viability or recovery of listed or sensitive fishery species. After reviewing the
concerns of NOAA and potential project modifications, the Tribe is convinced that the Cascade
Locks facility can be constructed and operated in a manner that will not jeopardize these species.
In addition, the Tribe looks forward to continuing its work within the Columbia River basin to
improve the recovery and long-term health of these species. Significant funds available from the
Community Benefit Fund and Warm Springs Tribes-Oregon Benefit Fund (see Section 11.C.2(e)

below) can be available for such enhancement and restoration projects.
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e. The Cascade Locks facility, including its location, design, and
operation, will be environmentally and socioeconomically
sustainable.

Various Tribal representatives, including Ronald Suppah, Warm Springs Tribal Council
Chairman, have identified in oral comments on the DEIS that the Tribe 1s committed to ensuring
that the Cascade Locks Alternative is sustainable from both an environmental and socioeconomic
perspective—ie. that the Cascade Locks facility will meet the significant economic and social
needs of the Tribe for both current and future generations. These commitments have been
memorialized by recent action of the Warm Springs Gaming Enterprise Board of Directors. See
Exhibit 7. With respect to environmental sustainability, the DEIS identifies numerous
environmentatly sustainable elements of the proposed Cascade Locks facility that the Tribe has
incorporated into the design of the facility. These elements include but are not limited to:

» the facility’s location in the Gorge Act’s exempt urban arca of Cascade Locks;

» the facility’s use of energy efficient systems, Forest Stewardship Couneil certified and
recycled materials;

o the facility’s location on a disturbed industrial site;
» the facility’s use of topography, design and vegetation to minimize its visibility;
e preservation of 215 acres of scenic lands near Hood River for conservation purposes; and

e contribution of tens of millions of dollars into nonprofit funds that can and will be used
for environmental projects in the Gorge, for example:

» Inthe Warm Springs Tribes-Oregon Benefit Fund, up to $30 million will be
earmarked for Gorge environmental projects in first eleven years of operation, alone.
In the Compact with Governor Ted Kulongoski, the Tribe has committed to
contribute in the first seven years of operation 6-17% of its “net win”™ from gaming to
the Warm Spring Tribes-Oregon Benefit Fund, a state-chartered, non-profit
foundation. In fiscal vear eight and beyond the percentage of contribution is 17% of
all “net win.” Between five and ten percent of the revenues received by the
foundation must be “expended for the purposes of preserving, protecting or enhancing
natural and cultural resources within the [NSA].” Based upon these figures,
economic forecasts for the first eleven years alone indicate that between $15 million
and $30 million will be earmarked by the foundation for “enhancing natural and
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cultural resources” in the Gorge. An advisory committee of “persons with
demonstrated interest or experience in Columbia Gorge 1ssues™ will assist the
foundation board in targeting funds at environmental projects such as acquisition and
preservation of sensitive land, riparian rehabilitation, air quality improvements, acid
rain reduction, ctc. With the assistance of the Gorge advisory board, the foundation
will be empowered to direct funds to tangible projects that matter most to the people
who know the Gorge best. Compact, Article XV,

o Inthe Community Benefit Fund, $55.4 million will be available for local community
conservation efforts. In the Tribe’s March 25, 2005 Memorandum of Agreement with
the City of Cascade Locks and Hood River County (*March 25, 2005 MOA™), the
Tribe has committed to contributing six percent of the net income of the gaming
complex to a Community Benefit Fund. See DEIS, Appendix C. After satisfying
initial obligations to assist Cascade Locks in strengthening its infrastructure, the fund
is to be used for a range of local community improvement measures, including “the
environment” and “preserving, protecting or enhancing natural and cultural resources
within the [Gorge Scenic Area].” The fund will be managed by a nine-member Board
of Trustees, which must inchude at least one member “with a unique inferest in the
protection and conservation of the Columbia River Gorge[.]” Economic forecasts
indicate that in the first eleven years of the Proposed Project, $56.6 million will be
contributed to the Community Benefit Fund. $55.4 million of this will be available
for the Fund’s discretionary purposes, including environmental projects in the Gorge.
See also Compact, Article XV1.

Since the DEIS was released, the Tribe has made significant additional commitments to
environmental mitigation, see Exhibit 7, including:

e Seeking and obtaining both Leadership in Energy and Environmental Design (“LEED")
and Green Globes certification based on design elements that will, among others, use
recycled materials, will recycle water for landscape irrigation and incorporate energy
efficient systems;

e Incorporating solar renewable energy into the Cascade Locks Proposed Project design;

o Utilizing extensive “green roof” technology to clean and manage stormwater;
&

¢ Undertaking offset activities to make construction of the Cascade Locks facility carbon
neutral;

¢ Retaining a prominent consulting firm to develop a program to be implemented that will
reduce the carbon footprint of the Cascade Locks Proposed Project during operations;

¢ Installing an interactive information kiosk in the constructed facility that will provide

information for visitors about the environmental attributes of the Proposed Project and
LEED certification standards;
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o Implementing both employee and customer transit programs as well as pursuing regional
transit opportunities and solutions. This includes an employee transit program fo and
from the Warm Springs Reservation. A report from a prominent fixed transit consulting
firm is attached in Exhibit 7 outlining feasible programs and opportunities; and

* Ensuring that in the operation of the Proposed Project these commitments will be
managed and improved through the employment of a full time transportation manager
and a full time sustainability manager.

Critics of the Proposed Project proposal claim that the benefifs of the Warm Springs
Tribes-Oregon Benefit Fund and Community Benefit Fund are not binding or secure. A
principle criticism is that the Compact provides for modification or elimination of the Warm
Springs Tribes-Oregon Benefit Fund under certain circumstances. These circumstances are very
narrow and are unlikely to occur. One would require a constitutional amendment to the Oregon
constitution:

“The payments required [to the Warm Springs Tribes-Oregon
Benefit Fund] are required only so fong as no non-Indian casino 1s
operated in the State pursuant to a change in the Oregon
Constitution that allows the operation of such a non-Indian casino
in the State. However, this condition does not apply to an
expansion of the Oregon State Lottery unless such expansion is

accomplished through a constitutional amendment that permits the
operation of a casino.”

Compact Article XV.C.2.

The other requires an evaluation of the effect that any new Indian casino operating off an
established reservation has on revenues to the Cascade Locks facility. In the event there is a
proven adverse effect on Cascade Locks revenues, revenue sharing percentages may be adjusted
to ensure fairness to the Tribe, the State, and any other Oregon Indian tribe seeking gaming. See
Compact, Article XCV.C.3.

The Tribe believes that business competition is a fair part of the marketplace, and has
planned for the same in the event it occurs in a fashion that significantly impacts the Cascade

Locks facility. Adjusting the revenue-sharing percentage to reflect a change in the marketplace
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actually ensures more overall benefits to the State as a whole and can be crafted so that there is
not a disproportionate burden on the Gorge area. These revenues would not be affected by any
Indian gaming proposal in the states of Washington or Idaho. In any event, the Tribe is not
aware of any other Oregon oft-reservation gaming proposal that would have any likely impact on
the Cascade Locks facility.

With respect to the Community Benefit Fund, the March 25, 2005 MOA requires
establishment of that fund within 90 days of the commencement of Class 11l gaming. See
Compact Article XVIL.A.1; DEIS, Appendix C. The Compact and the March 25, 2005 MOA also
require the Tribe to pay into the fund, annually, six (6) percent of the gaming net income within
150 days after the end of each fiscal year. Compact Article XVLE is similar to Article XV.C.2.
It requires, in the highly unlikely event of a change in the Oregon Constitution permitting non-
Indian gaming in the State of Oregon, termination of payments into the Community Benefit
Fund. There is no provision in either the March 25, 2005 MOA nor the Compact that calls for an
adjustment of payments into the Community Benefit Fund in the event that another Indian casino
becomes operational off an established reservation even if that casino affects revenues at
Cascade Locks.

3. The Cascade L.ocks Alternative is Strongly Supported by State, Local,
and Tribal Governments as well as State and Federal Officials

The proposed facility at Cascade Locks has won the public endorsement of Governor Ted
Kulongoski, former Governor Vic Atiyeh, U.S. Congressman Greg Walden, four members of the
Oregon House and Senate, and the local governments of numerous communities, including those
most directly impacted—Troutdale, Stevenson, North Bonneville, the City of Cascade Locks, the

Port of Cascade Locks, Hood River County and Skamania County.
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The reason for this support centers on the unique opportunities that the Cascade Locks
Proposed Project provides to resolve long-standing disputes surrounding the use of the Tribe’s
trust and fee property near the City of Hood River for gaming or other purposes; to strengthen
tribal sovereignty, self-governance, economic self-sutficiency and tribal culture; and to provide
tong-needed economic stimulus to the urban community of Cascade Locks. Strong support from
federal, state and local governments and elected officials can also be attributed to the ability of
the State, the Tribe, and the local communities to work collaboratively to create a project that
will support needed local services, provide statewide educational opportunities, and generate
economic development in the region that is consistent with the economic development goals of
the region.

Representatives of many of the neighboring tribes from across the Northwest also have
endorsed the Proposed Project. These include Yakama Nation “river chiefs,” the tribal councils
of the Confederated Tribes of Siletz, the Coquille Indian Tribe, the Burns Paiute Tribe, the Nez
Perce Tribe, The Cowlitz Tribe, and the Spokane Tribe. In addition, individual members of
these Pacific Northwest tribes and other tribes have mdicated strong support. During the March
13, 2008 DEIS public hearing, Bud Lane, Siletz Tribal Council Vice-Chair spoke eloquently
about the issues raised by the one tribal opponent to the Proposed Project: “Regardless of a lot
of the misinformation that has been put out there, every Western Oregon tribe has gone through
the “off reservation process.” [t the clock was turned back and the same objections, insinuations
and false statements were applied to the other Western Oregon tribes that are currently being
applied to Warm Springs, none of us would have our casimo resorts and all the economic benefits

they have provided for our tribes and our communities.” Lane characterized opposition to the
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Proposed Project as “[ Al about powerful interests trying to protect their own coffers by
mmposing a double standard on potential competition.”

4. Development at Cascade Locks Will Enhance CTWS Tribal Culture
and Sovereignty

The Tribe’s ties to Cascade Locks are historically based on exclusive aboriginal use and
occupancy, legally based on federally protected Treaty rights, and contemporarily based on
Warm Springs governmental authority and Warm Springs tribal member activities in the area.

The land surrounding the present-day City of Cascade Locks is part of the homeland of
the Wasco people who were signatories to the Treaty with the Tribes of Middle Oregon of June
25, 1855 (1855 Treaty”) and whose descendants are now members of the Tribe. In addition to
the language of the 1855 Treaty, which describes this area as part of the Tribe’s ancestral
territory ceded to the United States, this historical fact was legally proven in a decades-long
proceeding before the United States Indian Claims Commission in the case of Confederated
Tribes of the Warm Springs Reservation of Oregon v. U.S. (Docket No. 198). The Indian Claims
Commission’s ruling means that no other modern day tribe or group of Indian people can make
or prove a claim that Cascade Locks is their aboriginal or ancestral area because the area was for
the exclusive use of the signatories to the 1855 Trealy. See DEIS, Appendix A.

The Wasco Indians developed their language along the Columbia River, fished and
gathered food in the area and had permanent villages. In particular, there were two permanent
Wasco villages within what are now the city limits of the City of Cascade Locks, called
“Cathlathlala” and “Cathieyacheyvachs™ and a third permanent Wasco village called
“Cathlakahikit” two miles west of Cascade Locks on Eagle Creek. See DEIS Appendix A.

The Tribe is a member of Columbia River Inter-Tribal Fishing Commission (“CRITFC™)

and one of the four Indian tribes included in the Gorge Act. 16 U.S.C § 544(g). A Warm
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Springs tribal member is currently a member of the Gorge Commission. The Tribe 1s an active
co-manager of federal and state lands and resources that impact tribal Treaty rights, such as
hunting and fishing grounds and archaeological, cultural, and historic resources, and directly
manages tribally owned fee and trust lands located in the Gorge, including the Hood River
property. Tribal members also utilize a Congressionally designated “in lieu” Treaty Indian
fishing site in the City of Cascade Locks.

Putting the property in trust will reassert tribal sovereignty over these aboriginal lands in
Cascade Locks. It will also strengthen tribal culture on the reservation. Tribal culture is based
on tribal member activities throughout the Tribe’s aboriginal territory. Continued and current
activities on aboriginal lands in the Gorge will translate to continued and current tribal culture
related to those activities—and not relegate them to “historical” or foregone practices. The
Gorge casino will provide greater opportunity for these activities through tribal member
employment and visits to the casino. Tribal members will bring these ongoing experiences back
to the reservation, strengthening these cultural ties to the Gorge on the reservation. Indeed, many
tribal members either are un- or underemployed on the reservation, or feave the reservation to
obtain employment elsewhere. Often these off-reservation employment opportunities are in
locations such as Portland or other major cities. Cascade Locks will provide an employment
opportunity for such tribal members, offering them the opportunity to once again live on the
reservation and obtain a family wage job.

Having a tribal presence at Cascade Locks will also better educate all visitors about the
Tribe’s culture and heritage. Indeed, the exterior of the building is designed to resemble a
traditional Wasco fishing viliage with an undulating roofline and siding that resembles the

shapes and materials used by the Wasco in their dwellings. Three thousand eight hundred square
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feet of space inside the facility is planned for use as a cultural display area, with rotating exhibits
and a planned model of the historic Celilo Falls fishing site. Running throughout the facility will
be a river cultural path, representing the twenty-six miles of the Columbia River between
Cascade Locks and the area that now is occupied by The Dalles Dam. This stretch of river was
the most frequently used and occupied by the Wasco. Near the entrance of the building is
planned a dramatic waterfall feature, representing the importance of the river to the Tribe, and
plans call for a traditional salmon bake area on the grounds of the facility to emphasize the
historic cultural and nutritional importance of salmon to the Tribe. See Exhibit 8. In short, the
Tribe’s presence at Cascade Locks is planned very much as a cultural one.

During the public hearings, the Confederated Tribes of the Grand Ronde (*Grand
Ronde™) also asserted historical ties to the Cascade Locks area based on the Treaty with the
Kalapuyak of January 22, 1855 (“Kalapuyak Treaty”). CTGR representatives claim the
Kalapuyak Treaty ceded title to the lands included in the City of Cascade Locks and that Grand
Ronde is the successor tribe of the signatories to this treaty. Neither claim has been judicially
established. Indeed, Article 1 of the Warm Springs Treaty ot 1855 unambiguously ceded title to
this territory, and the Indian Claims Commission decision in Docket No. 198 is dispositive that
the signatories to the Warm Springs Treaty of 1855 had exclusive authority over this area. In
any event, it is important to note that in the text of the Kalapuyak Treaty the Indian signatories
did not reserve any rights or interest in the lands ceded by the treaty. In contrast, the signatory
tribes of the Warm Springs Treaty of 1855 reserved strong rights in their ceded areas and

traditional usage areas, including the Cascade Locks area. Further, the Grand Ronde Tribe was
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terminated in 1954, 25 U.S.C. § 691 et. seq., and the Grand Ronde Restoration Act of 1983, 25
U.S.C § 713 et seq., specifically disclaimed granting any “hunting, fishing or trapping” rights. :

Representatives of Grand Ronde further claim that they have interest in cultural and
burial sites in the area. This is not unusual. CTWS has interests in traditional cultural properties,
ceremonial sites, archacological sites, and burial sites, among others, throughout most of Oregon
and in significant portions of Washington and Idaho. However, the Tribe does not claim a
blanket preemption over development in these areas. Rather, in those locations, as at the
Cascade Locks site, a cultural resources survey and study 1s conducted to identify specific
resources., On the Cascade Locks site, the DEIS concludes that there are no known archeological
resources of tribal origin or significance. This is not surprising since the site was created from
the disposal of fill material from the nearby Bonneville Dam Navigation Locks Project. The
general Cascade Locks area constitutes a traditional cultural property, primarily for its traditional
and continued use as an important tribal fishing location, but as noted above, the Grand
Rondehas no reserved fishing rights in the area and, in any event, the Proposed Project itself will
have no impact on the continued access to or use of fishing locations by Warm Springs tribal
members or members of the other three tribes (Yakama, Umnatilla and Nez Perce) with treaty
fishing rights in the area. In other words, there is no credible claim from CTGR that developing
on the Cascade Locks industrial site adversely affects any legal rights of the CTGR or

aboriginal/cultural interests of the CTGR.

? The Grand Ronde Restoration Act provides, “No hunting, fishing, or trapping rights of any
nature of the tribe or of any member, including any indirect or procedural right or advantage over
individuals who are not members, are granted or restored under this Act.” 25 U.8.C. § 713b(d).
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5. Socioeconomic Impacts Strongly Favor Selection of the Cascade
Locks Alternative

The DEIS clearly identifies that the socioeconomic impacts strongly favor selection of
the Cascade Locks Alternative because, among many other benefits:

e The Cascade Locks facility meets the current and future economic needs of the Tribe
tor self-sutficiency;

o It will endow a $850 million scholarship program for Oregon students;
o It will create 2,000 total net jobs in the region;

o [t will bring revenue into Cascade Locks and will increase tourism in the region
consistent with local economic development plans;

¢ Transportation improvements will provide needed direct access to the Port of Cascade
Locks Industrial Park to facilitate economic development of that property; and

o Installation and/or facilitation of critical local infrastructure and community services
will help pay for emergency response personnel and services.

The Cascade Locks facility also holds the greatest potential for tribal member
employment both at the facility and through reinvestment of revenues on the Warm Springs
Reservation. The Tribe has calculated that approximately 10 percent of the approximately 1,800
person workforce at the Cascade Locks facility will be tribal members. Exlibit 12, Declaration
of Jeff Ford. This percentage is based on the surplus of available workers from the tribal
membership (unemployment rate 28.4%), a policy of tribal member preference in hiring, the
provision of transit to and from the reservation, the plan for extensive workforce training
programs for the facility, and the attractiveness of the job opportunities at the resort and casino.
Both the number and quality of the jobs at the Cascade Locks facility will be different than at
Kah-Nee-Ta. Indeed, the Cascade Locks facility will be a first-class resort and casino offering

many family wage jobs and opportunities for advancement, plus the mncome earned by
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reservation residents at the Cascade Locks facility is not subject to state income taxation. See
ORS 316.777.

Other alternatives would not offer the same employment opportunities o tribal members
as the Cascade Locks Alternative. For example, the Warm Springs Alternative would likely
provide similar opportunities as the on-reservation Kah-Nee-Ta casino. Currently,
approximately 36-38 percent of roughly 300 employees at the Kah-Nee-Ta resort and casino are
tribal members, or 114 individuals. Exhibit 12. Approximately 36 percent of the casino-only
workers are tribal members, or approximately 29 out of an 80 person workforce. A similar
percentage of tribal members could be employed at a casino at the Warm Springs site; however,
it is likely that the Warm Springs Alternative would see inereased workforce competition from
the nearby Madras market. See Appendix H-3 of the DEIS. In any event, even assuming 36-38
percent of the Warm Springs Alternative workforce (estimated to be approximately 310) are
tribal members, the overall direct job creation at the facility—approximately 118—is far less
than the estimated 180 tribal member employees at the Proposed Project at Cascade Locks.
Exhibit 12.

As noted 1n the DEIS and as further explained in this submission, the Warm Springs
Alternative does not meet even the basic governmental needs of the Tribe. Accordingly, this
alternative provides virtually no opportunity for reinvestment in job creation in non-casino
employment opportunities and associated socioeconomic benefits.

In summary, an on-reservation alternative would not create more jobs for tribal members
and would have no potential to assist in non-gaming job creation on the reservation. [n contrast,

the Proposed Project contains the greatest potential for much direct tribal member employment at
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the facility and through job creation on the reservation spurred by reinvestment of Cascade
Locks revenues.

Other socioeconomic benefits of the Cascade Locks Proposed Project stem from the
Warm Springs/Oregon Class 111 Gaming Compact for Cascade Locks (“Compact”™) signed by the
parties on April 6, 2005, Although current Department of Interior policy does not permit
approval of the Compact until the Cascade Locks casino site is taken into trust, the Tribe and the
State have both executed the agreement and consider it binding. The Tribe intends to resubmit
the Compact for approval when the fee-to-trust process has been completed. See, DEIS 1.3.7,

The Compact contains a number of provisions that specifically benefit the Cascade Locks
community, and several that benefit the state of Oregon as a whole. Specifically, Article X1 of
the Compact addresses “Tribal Regulatory Standards,” and sets out commitments by the Tribe to
enact tribal ordinances addressing health, safety, and environmental standards that are “at least as
rigorous as comparable standards imposed by the laws and regulations of the State.” The same
tribal commitment is made with respect to employment and public accommodations standards,
workers compensation benefits, unemployment insurance, occupational safety and health
regulations, income tax withholding, and public safety issues,

Article XII of the Compact deals with “Protection of the Columbia River Gorge National
Scenic Area” and sets out tribal commitments, detailed elsewhere in these Comments, regarding
design of the resort, use of renewable energy, minimization of traffic and air quality impacts, and
minimization of impacts on the Historic Columbia River Highway and on recreational uses in the
NSA.

Article XIIT of the Compact address “Transportation Issues™ and sets out the Tribe’s

commitments to work with the Oregon Department of Transportation and the local community
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regarding the new Interstate 84 interchange to be constructed at Forest Lane and mitigation of

project impacts on local roads and transportation patterns.

Article XIV contains the Tribe’s commitment to adopt a Tribal Labor Ordinance that

would allow organized labor to seek certification of bargaining units representing eligible

workers at the new resort and casino. The elements of the Tribal Labor Ordinance, which will be

similar in some respects but different in other respects from the procedures and requirements of

the National Labor Relations Act, represent a fair balance of the interests of employees and those

of the Tribe and the management of the resort and casino.

The two benefit funds, one called the Warm Springs Tribes/Oregon Benefit Fund and the

other called the Community Benefit Fund, are set out in Article XV and Article X V],

respectively:

.

The Warm Springs Tribes/Oregon Benefit Fund involves a non-profit foundation set
up by the Tribe and managed by a Board jointly appointed by the Tribe and the
Governor. The Fund’s proceeds will be distributed 85% to Oregon students for
scholarships to attend Oregon colleges and universities (public and private), 10% for
projects that will protect and enhance the Columbia River Gorge, and 5% for
economic development projects anywhere in Oregon. It is projected that over the first
25 years of the Fund’s existence it will pay out $850 million for college scholarships,
$100 million for Gorge protection projects, and $50 million for economic
development projects.

The Community Benefit Fund will focus initially on grants that benefit the local
Cascade Locks community and Hood River County (pursuant to the March 25, 2005
MOA) and will later make grants for worthy projects in Oregon, in the Columbia
Gorge, including in Washington, and nearby communities. This fund will assist with
mitigation for project impacts on the local community and will be a permanent fund
for grants to help protect and enhance the resources of the Columbia River Gorge and
surrounding communities. It is expected that the Community Benefit Fund will
provide $56.6 million to Cascade Locks and swrounding communities in the first 11
years of the project’s operation.,

For the reasons described in detail in these comments, while the Hood River Alternatives are

both feasible and viable ones for the Tribe, the Cascade Locks Alternative is the Tribe's

preferred alternative at this time. That is because the Cascade Locks Alternative offers a unique
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opportunity to effectuate a win-win scenario for the atfected Gorge communities, the State, the
Tribe and the NSA.

D. Treatment of Alternatives Considered But Rejected

The discussion of alternatives in an EIS is the “heart” of the analysis, and agencies are to
“rigorously explore and objectively evaluate all reasonable alternatives, and for alternatives
which were eliminated from detailed study, briefly discuss the reasons for their having been
climinated.” 40 C.F.R. § 1502.14(a); see, e.g., City of Sausalito v. O 'Neill, 386 F.3d 1186 (9th
Cir. 2004). An agency need not consgider an infinite range of alternatives, only alternatives that
are reasonable or feasible, and an EIS cannot be found wanting simply because the agency failed
to include every conceivable alternative, or “failed to ferret out every possible alternative,
regardless of how uncommon or unknown that alternative may have been at the time the project
was approved.” Vermont Yankee Nuclear Power Corp. v. Natural Res. Def. Council, 435 U.S.
519, 551 (1978). Under NEPA, the BIA is not required to consider alternatives that are
“infeasible, ineffective, or inconsistent with the basic policy objectives for the management of
the area.” Headwaters, Inc. v. Bureau of Land Mgmt., 914 F.2d 1174, 1180 (9th Cir. 1990); All-
Indian Pueblo Council v. Hodel, 975 F.24 1437, 1444, 1446 (10th Cir. 1992) ("NEPA does not
require agencies to analyze the environmental consequences of alternatives 1t has in good faith
rejected as too remote, speculative, or impractical and ineffective” (internal quotations and
alterations omitted). Nor must BIA consider alternatives that do not meet the purpose and need
of the proposed action. City of Carmel-By-The-Sea v. United States Dep’t of Transp., 123 F.3d
1142, 1155 (9th Cir. 1997).

The DEIS meets the CEQ’s regulatory requirements and provides a thorough explanation
for considering, but eliminating, several alternatives from the analysis because these alternatives

were unreasonable, unfeasible, or they would fail to meet the purpose and need for agency
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action. The Tribe agrees that the expansion of Kah-Nee-Ta and other proposed on-reservation
locations for a resort and casino, including HeHe Junction and the Museum Site, are simply not
feasible and would not meet the purpose and need for BIA action. The DEIS provides a detailed
analysis for eliminating these on-reservation alternatives from consideration. See DEIS at 2-21~
2-22.

Similarly, the DEIS provides the required support for excluding the detailed analysis of
non-gaming alternatives. See id. at 2-26. As mentioned in several instances throughout these
comments, the Tribe has pursued and will continue to pursue non-gaming economic alternatives;
in the past, however, these alternatives have not met the Tribe’s social and economic needs, and
it is highly unlikely that any non-gaming alternatives will meet the Tribe’s growing needs in the
future. Accordingly, it 1s appropriate that these alternatives were eliminated from further
consideration, and the DELS has adequately explained the reasons that these alternatives were
eliminated.

The Tribe supports the BIA’s elimination of the alternative to develop a casino at
Government Rock on the basis that Cascade Locks 15 a more suitable location and that
modification of the partial [-84 Herman Creek Interchange could extend outside the City’s urban
growth boundary, which would require additional infrastructure and would also cause a greater
environmental impact. See id. at 2-23. For stmilar reasons, the Tribe also supports BIA’s
rejection of casino development in The Dalles or another eastern Oregon location. Casino
development at The Dalles would pose expense and construction issues for the Tribe, and
constructing on sandy soils would also pose safety issues. See id. at 2-25. Access to the trust
land in the area would require significant infrastructure improvements, likely including an

interchange at a location on -84 where the east-west travel lanes are split. Further, trust land is
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located inside the NSA boundaries and would result in a highly visible project. Importantly, this
alternative also fails to meet the purpose and need of the Tribe because it does not generate
sufficient revenue. See id. at 2-25. Consequently, it is appropriate for BIA to eliminate these
alternatives from further consideration.

The DEIS thoroughly explains that Portland, Bend/Redmond, and the corridor along
Interstate 5 were eliminated as alternative locations for casino development because there are no
fands held in trust near those locations, the Tribe does not own any land in the vicinity, and there
is no local community support for a casino. See id. at 2-24; 2-2-26. Similarly, the DEIS notes
that the development of a riverboat casino was rejected as an alternative because the acquisition
of submerged or submersible land was simply not feasible. See id. at 2-26.

The Tribe agrees that the BIA correctly eliminated the development of a casino in the city
of Madras. In addition to noting the Tribal referendum in which tribal members voted to defeat
the location as an altermative, the DEIS could also note that the alternative was rejected for other
reasons. See id. at 2-23, Specifically, the development of a casino in Madras is not a feasible
alternative because it does not meet the purpose and need for BIA action, as the financial
projections for developing a casino at this location are very low and are similar to an on-
reservation alternative.

The Tribe asked ECONorthwest to revise earlier estimates regarding the profitability of
building a casino on a nine acre trust parcel off the reservation near the city of Madras on U.S.
Highway 26. See Exhibit 13. Like Hood River, this trust property is gaming eligible under
IGRA and would not require an IGRA Section 20 “two-part” determination nor the concurrence

of the Governor of the State of Oregon. Unlike Hood River, however, the Madras trust property
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is currently operating as a railcar loading facility for Warm Springs Forest Products Industries,
so displacing this function will have economic consequences for the Tribe.

ECONorthwest concluded that the small site, surrounded by an airport, a malodorous
bulk petroleum terminal, and a wood products manufacturing facility is a poor site for a casino.
The site is heavily constrained and the market area for the casino 1s similar to the Warm Springs
Alternative. It simply is too small to produce enough cash flow so that the casino can more than
make up for the small equity contribution that the Tribe can afford to make. Indeed, even if one
assumes no revenue sharing provisions in the gaming compact for this site, which is unlikely
since it is off the reservation, a Madras facility would only generate up to $19.8 million in year
2016 (or an 11 year annual average of only $5.9 million). See Exhibit 13. Furthermore, to
achieve even this level of revenue would require the Tribe to infuse emergency equity
contributions into the project in years 2010 through 2013 to keep the facility financially solvent.
The Tribe lacks the resources to make these contributions. The forecast for the facility if it
includes a revenue sharing obligation is an 1 }-year annual average of only $2.8 million. It too
would require similar equity contributions from the Tribe. See Exhibit 13.

E. Feasibility of Cascade Locks Alternative in View of the January 3, 2008
Department of Interior Policy Guidance Memo

1. The Artman Memo and its Application to Pending Fee-To-Trust
Requests

On January 3, 2008, Carl Artman, Assistant Secretary of Interior—Indian Affairs, issued
a memorandum entitled “Guidance on taking ofl-reservation land into trust for gaming purposes”
(“Artman Memo™). The Artman Memo gives guidance to BIA staff regarding the processing of
applications to take off-reservation iand into trust for gaming purposes pursuant to 25 C.F.R. §
151.1%. Specifically, the memo gives policy guidance regarding the application of 25 C.F.R. §

151.11(b}, which requires that “as the distance between the tribe’s reservation and the land to be

45



acquired increases, the Secretary shall give: 1) greater scrutiny to the tribe’s justification of
anticipated benefits from the acquisition; and, 2) greater weight to concerns raised by state and
local governments as to the acquisition’s potential impacts on regulatory jurisdiction, real
property taxes and special assessments,” including an analysis, as most relevant, of whether the
proposed gaming facility 1s compatible with any “Federally designated conservation areas” that
are “adjacent or contiguous” to the gaming site. Artman Memo at 1, 5-6. The requirement to
give greater scrutiny of anticipated benefits is heightened, and specific questions must be
addressed, if “the proposed acquisition exceeds a commutable distance from the reservation.” /d.
at 3-5.

On January 4, 2008, the Department of Interior issued letters denying eleven pending
applications to take off-reservation land into trust for gaming on the basis that they failed to
satisty the requirements of 25 C.F.R. § 151.11(b) as set out in the Artman Memo. Notably, the
CTWS fee-to-trust application for Cascade Locks was not one of those. Ten of the applications
were denied on the grounds that the off-reservation site to be acquired for gaming was not
“within a reasonable commuting distance” from the tribe’s reservation and, therefore, could
result in tribal members moving from the reservation to work at the new casino with detrimental
impacts on reservation life. The ten applications involved distances of 1,500 miles (Seneca-
Cayuga Tribe of Oklahoma}, 350 miles (St. Regis Mohawk Tribe), 1,035 miles (Stockbridge
Munsee Community of Wisconsin), 457 miles (Hannahville Indian Community of Michigan),
135 miles (Chemehuevi Indian Tribe), 115 miles (Los Coyotes Band of Cahuilla and Cupeno
Indians), 550 miles (Big Lagoon Rancheria), 175 miles (Mississippi Band of Choctaw Indians),
304 miles (Lac du Flambeau Band of Lake Superior Chippewa Indians of Wisconsin), and 293

miles (Jemez Pueblo). An eleventh application, that of United Keetoowah Band of Cherokee
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Indians of Oklahoma, was denied on the basis of the “greater weight” given to the concerns of
the local governments. In that case, state and local governments strongly opposed the tribe’s
application for a gaming site located 70 miles from the tribe’s headquarters in Tahlequah,
Oklahoma. Also on January 4, 2008, an additional eleven pending applications were deemed to
be incompiecte and were removed from consideration. See

http://www.indianz.com/docs/bia/bialetters010408. pdf (onsite source for twenty two letters to

applicant tribes).

Thirty applications for off-reservation gaming acquisitions were pending when the
Artman Memo was published on January 3, 2008, All but eight of these applications were
denied or removed from consideration pursuant to the Artman Memo on Januvary 4, 2008. The
CTWS Cascade Locks application, involving a site focated only 37 miles from the Tribe’s
reservation, was one of the remaining eight applications allowed to proceed with the fee-to-trust
process under 25 CF.R. § 151.11.

2. The Artman Memo Applied to the Cascade Locks Alternative,
a. The “commutable distance” provision.

The Cascade Locks Alternative satisfies the letter of the “commutable distance”
provision as well as its underlying policy rationale.

{1) The Cascade Locks Alternative is within a commutable
distance from the Warm Springs Reservation.

The straight-line distance between the Cascade Locks site and the boundary of the Warm
Springs Reservation is 37 miles, see Exhibit 14, Map showing distance from Warm Springs
Reservation to Cascade Locks casino site; see also DEIS Figure 1-1, which 1s the measurement
used in the ten January 4, 2008 letters denying pending fee-to-trust applications based on the

Artman Memo. This 37-mile distance is less than one-third the distance of the closest of the
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denied application (115 miles; Los Coyotes Band) and less than one-fortieth the distance of the
furthest of the denied applications (1,500 miles: Seneca-Cavyuga Tribe of Oklahoma).

Driving on the most direct route between the reservation and the Cascade Locks site,
using U.S. Highway 26 (“US 267), Oregon Highway 35 (“OR 357) and Interstate 84 (*[-847), the
distance is 68.7 miles. This route through rural Oregon has no stop lights, only two stop signs,
and uses federal and state all-weather highways with speed limits mostly between 55 and 65
m.p.h. See Exhibit 12.

US 26 is the primary route between the Portland/Metropolitan area and Central Oregon.
See Exhibit 15, ODOT press release. The portion of US 26 on the reservation heading toward
and nearly reaching the junction of US 26 and OR 35 is designated as an expressway. See
Exhibit 16, Oregon highway system map, and DEIS at 3-115. It experiences 3900 average
vehicle trips per day (2006) and is expected to service 5900 average vehicle trips per day by
2026. Exhibit 15. This expressway 1s maintained by ODOT and improvements are planned to
continue to meet the expected increase 1n demand for the roadway. Exhibit 15. Traveling from
the reservation to the OR 35 junction there are three low passes: Blue Box Pass at 4025 feet,
Wapinitia Pass at 3952 feet, and Bariow Pass at 4161 feet. Exhibit 17, Declaration of Ronald
Suppah.

OR 35 is a major state highway connecting Hood River to Government Camp to the west
and Central Oregon to the east and experiences 1800 average vehicle trips per day (2006). See

http//www.oregon.gov/ODOT/TD/TDATA/tsny/tvt.shtmlfTratfic Counting Websites. This

portion of OR 35 is designated as a snow zone (mile post 60 to mile post 83.56, from the
junction of US 26 to the ODOT maintenance station), which means that chaing must be carried at

all times regardless of the conditions. Exhibit 18, ODOT Trip Check Report. It does not mean
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that conditions make it difficult or unsafe to drive. Indeed, OR 35 also services Mt. Hood
Meadows, the most popular ski resort on Mt. Hood and therefore experiences a very high level of
traffic during the winter months. In the 2007-2008 ski season, visitors to Mt. Hood Meadows
exceeded 500,000, and the ski area employed approximately 950 part time and 75 full time
employees. Exhibit 19, Declaration of Greg Leo; Exhibit 20, Bend Bulletin article. There is no
housing nor lodging at or nearby Mt. Hood Meadows, so all visitors and employees must
commute to and from the resort every day. Exhibit 19.

There 1s one low pass on this section of OR 35, Bennett Pass at 4647 feet. Exhibit 19.
This 23-mile stretch is maintained by ODOT during winter conditions to keep the roadway open.
See Exhibit 21, ODOT Winter Road Maintenance Practices. Indeed, OR 35 is rarely closed due
to winter road conditions — it has been closed due to winter conditions only one fime in the last
40 years and that closure did not occur during the 2007-2008 ski season which experienced near
record snowfalls (approximately 750 inches). See Exhibit 19; Exhibit 20; Exhibit 41, ODOT
weather closure report. The only time OR 35 has been closed due to weather conditions was due
to debris flow damage to the highway. Exhibit 19; Exhibit 22, ODOT News Release. ODOT is
actively managing these issues and improvement to OR 35 are planned to address debris damage
issues during these spring and/or fall events. Exhibit 23, Public Notice.

Tribal members who frequently travel this route to exercise treaty fishing rights on the
Columbia River or to work at the Tribe’s Parkdale Fish Facility near Hood River report very
little difficulty in making this drive even in the winter months. Exhibit 17; Exhibit 24,
Declaration of Albert Santos. Similarly, retired BIA employee, Richard Lohman, made a daily
commute for four and a half years from his home in Sandy, Oregon, to the BIA office in Warm

Springs using US 26 past Mt. Hood. The eighty-mile commute included the US 26 segment
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between Zigzag and the OR 35 intersection which, like OR 35, is designated as a snow zone.
'This segment, which in 2005 experienced average daily trips of 8,500, was never closed due to
weather conditions and the drive would take Mr, Lohman 90 minutes each way. Exhibit 25,
Declaration of Richard Lohman. It is also relevant to note that substantial numbers of visitors
and employees of Mt. Hood Meadows drive also from Portland via US 26 through this snow
zone and through the OR 35 snow zone to reach the ski area.

1t is expected that most employees living on the reservation would use employee shuttle
buses rather than drive their own vehicles to and from Cascade Locks. The transportation plan
for the Cascade Locks Alternative includes an employee shuttle bus location at the Bear Springs
area along the north boundary of the reservation, which is 69 miles from Cascade Locks. The
approximate driving time 1s 75 minutes. An additional reservation shuitle point would be located
at HeHe Junction, which is 82.8 miles from the Cascade Locks site. The driving time from the
HeHe Junction to the Cascade Locks site 1s an additional 10-15 minutes. These two employee
shuttle points, with perhaps a third pickup at or near the junction of Highway 26 and BIA Route
3, an additional 17 miles southeast on Highway 26, would serve tribal member employees who
live in the nearly two dozen communities and residential areas on the reservation (these
residential communities include, Bear Springs, Stdwalter Flat, Simnasho, Schoolie Flat, Miller
Flat, Indian Head Canyon, Charley Canyon, Kah-Nee-Ta, Wolf Point, Sunnyside, Mouth of the
Warm Springs River, Upper Dry Creek, Lower Dry Creek, Tenino, Agency, Campus, West Hills,
Elliot Heights, Greeley Heights, Seckseequa, Paquet, and other rural locations). See Exhibit 26,
Declaration of Lewis Pitt, Jr.

Daily round trip commutes of two to four hours have long been part of growing up and

living on the rural and isolated Warm Springs Reservation. The reservation is part of the
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Jefferson County public school system (District No. 509J} and, beginning in the sixth grade, all
reservation students are bused off the reservation to middle school and high school in the border
town of Madras, Oregon. The school bus ride for reservation students, especially those who live
in the northern areas of the reservation, can be as long as an hour and 45 min. each way. See
Exhibit 27, Declaration of Ketth Moody; Exhibit 26.

Some tribal members who live outside the reservation-because of a shortage of on-
reservation housing or for other reasons-commute considerable distances each day to their jobs
on the reservation. The General Manager of the Tribe’s Branch of Natural Resources, Robert
Brunoe, has commuted from his home outside Bend, Oregon to his on-reservation job for more
than 14 years. The drive takes him an hour and 15 minutes in the morning and an hour and a half
in the afternoon. Before moving to Bend, Mr. Brunoe lived at his family’s home on the
reservation and worked as a logger for his father’s logging company, which involved drives of
up to two hours each way to the logging job sites in forested and mountainous regions of the
reservation. See Exhibit 9. Other Tribal employees, who are not tribal members, also commute
considerable distances to their jobs on the reservation. Randy Wallace, an employee of the
Tribal Utilities Department, lives in LaPine, Oregon, 100 miles south of the reservation, and for
the past twelve years has made the two hour commute each way (four hours roundtrip) from his
home to his job. See Exhibit 28, Declaration of Randy Wallace. Other tribal employees have
stmnilar commutes. See Exhibit 29, Declaration of Tim Outman (a Branch of Natural Resources
employee who, until recently, commuted an hour and 45 minutes each way from his home in
Camp Sherman, Oregon, and now commutes and hour and 15 minutes each way from his new

home in Sisters, Oregon).

51



Like most Indian reservations, it lacks retail outlets, entertainment choices, and
professional services. For consumer items that cannot be purchased at the one general store or
either of the two small gasoline station/convenience stores on the reservation, or in the small
border town of Madras, tribal members travel to Redmond and Bend, an hour to an hour and a
half south ot the reservation, depending on where the tribal members live on the reservation, for
their shopping. Or, they go to Portland, two hours drive to the west, or north an hour to two
hours to The Dalies or Hood River. The nearest movie theaters are in the Portland suburbs of
Sandy and Gresham, or in Redmond and Bend. Bend is also the location of the regional medical
center where many tribal members receive in-patient care. See Exhibit 26.

The commuting distance for fribal members who wish to work at the Cascade Locks
resort/casino depends on where the tribal members live on the reservation. The Warm Springs
Reservation is a large, 650,000 acre expanse of land with nearly two dozen residential areas and
communities. Some tribal members live very close to the north boundary of the reservation and,
therefore, would have the shortest commute to Cascade Locks, about an hour and fifteen minutes
gach way. Other tribal members live at Simnasho, Sidwalter Flat, Miller Flat, Schoolie Flat,
Agency, Campus, Seekseequa and other locations, which are approximately ninety minutes
driving time from Cascade Locks. See Exhibit 26.

The Tribe is pursuing several strategies to encourage as many tribal members as possible
to seek employment at the Cascade Locks resort/casino while continuing to live on the
reservation. The reservation employee transportation plan, discussed above see Exhibit 7, will
use shuttle buses to transport employees to Cascade Locks, with collection points at Bear
Springs, HeHe Junction and or near the junction of Highway 26 and BIA Route 3. The Tribe is

also considering upgrading existing housmg at the former Bear Springs Ranger Station and
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possibly building additional housing in the Bear Springs area to permit resort/casino employees
to live closer to work while maintaining their residence on the reservation, and thus remain
exempt from Oregon state income tax. Exhibit 9. (Tribal members who both live and work on
Indian trust land are exempt from Oregon state income tax, ORS 316.777.) The Tribe expects
the interest in employee shuitles and housing in the Bear Springs arca to be high. Dozens of
.tribai members testified at the five DEIS public hearings regarding their willingness to seek
employment at the Cascade Locks resort/casino and to commute to Cascade Locks from the
reservation. Many more tribal members have submitted written comments on the DEIS
expressing their strong interest in employment opportunities at the new Cascade Locks casino
and indicating their willingness to commute to Cascade Locks from their homes on the
reservation. See Exhibit 30, Declaration of Janell Smith; Exhibit 31, Declaration of Kahseuss
Jackson; Exhibit 32, Declaration of Margie Tuckta; Exhibit 33, Declaration of Floyd Calica;
Exhibit 34, Declaration of Lena lke.

The Tribe believes that these transportation and housing strategies will enhance efforts to
hire and retain a tribal member workforce at Cascade Locks that is composed of ten percent
tribal members. Exhibit 12. With an initial projected workforce of 1,800, the goal of 180 tribal
member employees would be a significant new employment opportunity for tribal members
living on the reservation. The Cascade Locks Alternative will also probably employ more tribal
members, most of whom are likely to continue to live on the reservation, than the Warm Springs
Alternative.

Employee shuttle programs, with similar commute times, have proven to be successful at
other off-reservation casinos in Oregon. Bud Lane, Vice-Chair of the Siletz Tribal Council

testified at the March 13, 2008 DEIS hearing that his tribe provides employee shuttles from the
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Siletz Reservation to the tribe’s Chinook Winks casino in Lincoln City. The shuttle service is
provided for all three shifts and takes one and a half hours driving time each way: “Many of our
workers take full advantage of this service and it has been a real success for our Tribal members
and, in addition, it tessens pollution.” He further noted that “[f]or many workers, an hour and a
half commute is a reasonable time and distance to have a job.”

In this case, considering the isolation of the reservation and the tradition of tribal
members commuting an hour or two from home for work, to attend public schools, shop, go to
the movies, visit friends and relatives in the hospital or see a medical specialist, the driving time
of just over an hour to two hours between the reservation and Cascade Locks cannot be
considered unreasonable. That is particularly true when alternative transportation is taken into
account—i.e. the dedication of the Tribe to make available employee shuttle buses so that no
employee will have to drive their own vehicle to work.

b. The Cascade Locks Alternative satisfies the policy rationale of
the “commutable distance” provision.

The policy basis of the “commutable distance” provision of the Artman Memo is the fear
of negative impacts on reservation and tribal life caused by tribal members permanently moving
from the reservation to work at the distant tribal gaming facility: “If the gaming facility is not
within a commutable distance of the reservation, tribal members who are residents of the
reservation will either: a) not be able to take advantage of the job opportunities if they desire to
remain on the reservation; or b) be forced to move away from the reservation to take advantage
of the job opportunity.” Artman Memo at 4.

For a number of reasons, the Cascade Locks Alternative avoids both of the Artman
Memo’s concerns about the negative consequences of a distant gaming site (i.e., casino jobs too

distant to benefit reservation residents, or tribal members having to leave the reservation to
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benefit from the new casino jobs). First, as explained above, the Cascade Locks site is within a
reasonable commuting distance of the reservation, so tribal members will not have to move off-
reservation to benefit from the new jobs at the Cascade Locks facility. Indeed, the Tribe
anticipates that most of the tribal member employees at the Cascade Locks facility, which will
very likely comprise a larger tribal member casino workforce than would be the case at the
Warm Springs Alternative, will be reservation residents.
(1) Tribal members commuting or moving to Cascade
Locks will not dilute tribal identity because the
proposed casino is located in a nearby area where the

Tribe has exceptionally strong historical, geographic
and contemporary ties.

The location of the Cascade Locks Alternative, only 37 miles from the reservation, is on
the banks of the Columbia River where the Tribe holds judicially confirmed off-reservation
Treaty fishing rights and is in the heart of the Tribe’s aboriginal homeland. This means that any
tribal members moving to Cascade Locks to work at the casino will certainly not lose “their
long-term identification with the tribe.” Artman Memo at 4.

Indeed, the Tribe’s ties to the Cascade Locks area are so strong from geographical,
historical, -and contemporary presence perspectives, that the dozens of tribal members who
testified at the five DEIS public hearings repeatedly emphasized these ties in expressing their
overwhelming support for the Proposed Project. In the words of many of the tribal member
speakers, the Cascade Locks Proposed Project symbolizes the fact that the Tribe and its members
are not only originally from this area but, in {act, they have “never left” their traditional lands
along the Columbia River and in the Cascade Locks area. The Tribe’s ties to the Cascade Locks
area are as strong as they are numerous. Attached is a memorandum from the Tribal Council

Secretary-Treasurer, Charles R. “Jody” Calica, to BIA Northwest Region Director, Stanley
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Speaks, detailing the Tribe’s geographical, historical and contemporary ties to the Cascade [Locks
area. Exhibit 35, Calica memo.

In view of the Calica memo, the numerous comments of tribal members at the five public
hearings, and the written and oral comments of other commenters who are familiar with the very
strong CTWS presence in the Cascade Locks area, the “commutable distance” policy 1s satistied
in this instance. The Cascade Locks Alternative, by virtue of its close proximity to the
reservation in a location where the Tribe retains a strong contemporary presence and has well-
established historical ties, does not present the concerns regarding the diminishment of tribal
identity that form the underlying policy basis of the Artman Memo.

2) Cascade Locks will meet the Tribe’s critical financial
need in a reasonably short timeframe and will generate

new jobs and housing on-reservation for tribal
members currently living on the off the reservation.

The possibility that some reservation residents may move to the Cascade Locks area to be
close to their jobs—and any conceivable negative impact on reservation life that may result from
such moves—is more than offset by the very substantial increase in jobs created on the
reservation through the revenues from the Cascade Locks casino and by the very real negative
consequences to tribal life if the casino is not approved. Moreover, it is important to note that a
significant number of jobs at the Cascade Locks facility could be filled by the approximately 460
tribal members {over 10% of the tribal membership) who live off reservation in the Portland
metropolitan area and in the Columbia River Gorge. Exhibit 36, Declaration of Madaline
Queahpama.

The Tribe’s financial crisis 1s real and the need is great for significant new revenues to
provide essential governmental services and new jobs on the reservation. The DEIS

demonstrates that Cascade Locks is the best alternative to meet these needs within a reasonably
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short period of time. As explained in comments on the DEIS Purpose and Need Section 11.B,
above, the revenues generated by the Cascade Locks tacility will be expended by the Tribe on
the reservation to restore essential governmental services that have been severely constrained by
more than a decade of tribal budget cuts necessitated by steadily declining revenues. The casino
revenues will allow the Tribe to hire more tribal member employees in its public safety, social
services, natural resources, health care, and education programs, as well as other areas of the
Tribe’s governmental operations. In addition, the Cascade Locks casino revenues will permit the
Tribe to imvest new capital in existing and new on-reservation enterprises, which will permat
these enterprises, such as Warm Springs Forest Products Industries, Warm Springs Composite
Products, and Warm Springs Power and Water Enterprises, to grow and create more jobs for
tribal members living on the reservation.

Remvestment of Cascade Locks’ revenues on the reservation will provide affirmative
opportunities for tribal members living off the reservation to move home. Indeed, while there
are many reasons why tribal members choose to live off the reservation (education, inter-
marriage, careers), some of the 25% of tribal members who live off the reservation do so because
the job prospects on the reservation are bleak and because the availability of new on-reservation
housing is extremely limited. New on-reservation jobs, made possible by the revenues from the
Cascade Locks Alternative, will provide opportunities for employment back on the reservation,
Moreover, there is a severe housing shortage on the reservation and a long waiting list for on-~
reservation housing. Revenue from the Cascade Locks Proposed Project will be used to build
new housing on the reservation to eliminate this shortfall and provide housing opportunities for
tribal members who wish to move back to the reservation. Exhibit 3. In short, the revenues from

the Cascade Locks facility increase the ability of tribal members living off the reservation to
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move back to the reservation, because they will be able to find both jobs and housing
opportunities on the reservation that currently do not exist.

Thus, even if some tribal members choose to move to the Cascade Locks area to be close
to jobs at the new casino, this number should be offset by the larger number of tribal members
attracted by the opportunity to return to the reservation to enjoy the improvement in the quality
of life on the reservation - in jobs, housing, and the delivery of governmental services - created
by the revenues from the Proposed Project. Cascade Locks 1s the only alternative that provides
that opportunity.

3 The Cascade Locks Alternative will provide

opportunities for the hundreds of tribal members living
off-reservation.

Even for those tribal members living off-reservation who choose not to retum home, the
new Cascade Locks casino offers significant benefits due to its location close to a large portion
of the Tribe’s off-reservation population. Currently, there are 4,557 enrolled tribal members.
Exhibit 36. Approximately 25% of tribal members live off-reservation. Of those tribal members
living off-reservation, about 400 live in the Portland metro area (Multnomah, Clackamas and
Washington counties in Oregon and Clark County in Washington), which is about two hours
drive, or less, from most areas on the reservation. An additional 60 tribal members live in the
Columbia River Gorge in Hood River and Wasco counties in Oregon and Skamania and Klickitat
counties in Washington). Exhibit 36. The Cascade Locks casino will be located in eastern Hood
River County, less than 45 minutes from downtown Portland on Interstate 84. It is also less than
an hour’s drive from all portions ot the Columbia Gorge counties in Oregon and Washington.
Exhibit 36. 1t 1s likely that many of these off-reservation tribal members will explore the
employment opportunities at the new Cascade Locks casino, which will operate under a tribal

member preference employment policy.
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Even if a few tribal members choose to leave the reservation to move closer to their jobs
at the Cascade Locks facility, under Warm Springs Tribal law, there would be no change in their
status with respect to their ability to vote in tribal elections, or the enrollment eligibility of their
children born off the reservation. Exhibit 36. Thus, the concern expressed m the Artman Memo
that “the relocation of reservation residents {may] affect their long-term identification with the
tribe and the eligibility of their children and descendants for tribal membership,” Artman Memo,
at 4, does not exist with respect to the Cascade Locks Alternative.

Accordingly, the Cascade Locks Alternative satisfies the Artman Memo’s distance
policy.

3. The Proximity to “Federally Designated Conservation Areas”
Provision

The Artman Memo directs BIA staft to give “greater weight™ to the concerns of state and
local governments “with respect to land use issues.” Artman Memo at 5-6. With respect o the
Cascade Locks Alternative, the BIA s process of consultation with state and local governments
pursuant to 25 C.F.R. § 151.11(b) took place in June and July 0f 2005, and the responses of the
state and local governments were uniformly positive and supportive of the Cascade Locks
Alternative. See Exhibit 37, BIA June 2, 2005 consultation letter and responses of the Governor
of Oregon, City of Cascade Locks, and Hood River County. In fact, the state and local
governments expressed no concerns regarding the Cascade Locks Alternative’s potential
impacts on regulatory jurisdiction, real property taxes, special assessments, and current zoning
and land use requirements. Regarding the issue of compatibility with current zoning and land
use requirements, as explained in Section 11.C.2(a) and Section ILF above, the location of the

Proposed Project in the middle of an existing but mostly vacant industrial park, which has long
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been zoned for industrial and commercial development, demonstrates that the Cascade Locks
Alternative complies with current zoning and land use requirements.

The Artman Memo also requires an analysis of the project’s compatibility “with the uses
being made of adjacent or contiguous land, and whether such uses would be negatively impac;ted
by the traffic, noise, and development associated with or generated by the proposed gaming
facility.” The Memo goes on to list possible incompatible uses of “adjacent or contiguous land”
for example, “Federally designated conservation areas.” Artman Memo at 5. In the context of
the Cascade Locks Alternative, this provision of the Artman Memo requires an examination of
the Proposed Project’s proximity to the NSA and whether the project is compatible with the
NSA.

With respect to proximity, the Cascade Locks Proposed Project is neither “contiguous™
nor “adjacent” to the boundaries of the NSA. The Cascade Locks Altemative is situated on a 25-
acre site in the middle of the 120-acre Port of Cascade Locks Industrial Park. All of the property
contiguous to the project site - that is, all of the land surrounding and bordering the 25-acre fee-
to-trust parcel- is also part of the Industrial Park. See DEIS Figure 3-2. The nearest boundary of
the NSA to the project site is a straight line running approximately one-half mile south to the
Cascade Locks city limits and the boundary of the Mount Hood National Forest (the National
Forest bordering the city of Cascade Locks is part of the NSA). DEIS, Figure 3-2. Separating
the project site in the Industrial Park and the NSA boundary to the south are the following:
undeveloped parcels in the Industrial Park, the Bear Mountain Wood Products facility (an
Industrial Park tenant manufacturing pellets for home wood stoves and fireplaces), Deanis
Snyder Contractors building, the Union Pacific Railroad mainline from Portland to the east, a

city of Cascade Locks collector road called Forest Lane, Interstate 84, a city of Cascade Locks
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collector street called Frontage Road, and a mixture of privately and publicly owned parcels
running south to the city limits. Given the distance and mix of'land uses between the casino site
and the nearest boundary of the NSA, the NSA is not “adjacent” to the project site.

Even if the NSA were considered to be “adjacent” to the Cascade Locks project site, an
examination of the Gorge Act shows that Congress intended that development such as the casino
project should occur in urban areas like Cascade Locks to provide economic development
opportunities to the tens of thousands of people who live in the Columbia River Gorge. See
discussion in Section 11.C.2(a). Indeed, the Columbia Gorge Commission, the bi-state body set
up by the Act to regulate land use within the NSA, has specifically declined to take a position on
the proposed casino project, stating “[siince the Columbia River Gorge Commission has no
jurisdiction over the direct activities of the Proposed Project, we therefore do not take a position
on the gaming activities or facilities themselves.” See Exhibit 38, July 18, 2005 Letter from
Gorge Commission to BIA Regional Director, Stanley Speaks. As the Commuission’s letter
notes, Congress’ intent in adopting the Gorge Act was not only to protect the scenic, natural,
cultural, and recreational resources of the Gorge, but also “to concentrate intense development
inside the boundaries of existing communities,”

Thus, the purposes ot the Gorge Act are fulfilled by locating the casino project in the
Cascade Locks Industrial Park that is within the city limits of Cascade Locks. The fact that
NSA-designated National Forest land is located one half mile south of the casino site does not
create an incompatible land use with an “adjacent” “Federally designated conservation area.”
Because the Proposed Project is consistent with and furthers the purposes of the Gorge Act, its

use of the industrial park site is compatible with the NSA land to the south.
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F. Cascade Locks Alternative is Consistent With the NSA

As noted above, the Tribe’s casino proposal is the result of a 2002 tribal member
referendum, prompted by the Tribe’s financial situation, directing the Tribe to establish a gaming
facility 1 the Gorge within the Tribe’s ceded lands and aboriginal lands. In pursuing this
direction, the Tribe identified two locations for potential casino development: Hood River and
Cascade Locks. The DEIS studies both alternatives, and as explained more fully below, it is
important for the DEIS to recognize that, under the express terms of the Gorge Act, both
locations are exempt from Gorge Act controls and neither can be deemed inconsistent with the
NSA.

As explained above, the Cascade Locks site is within an exempt urban area under Section
544d(d). The Hood River properties are exempt from Gorge Act controls under the Section 5440
savings language. As explained in greater detail in Sections H.C.2(a) and (¢) above, commercial
development inside the NSA is not inconsistent with the Gorge Act. Just the opposite is true.
The NSA is not a national park or wilderness area, but was created to help manage a living and
changing landscape that includes continued commercial development both inside and outside
designated urban areas. This is expressly recognized in the dual goals of the Gorge Act. 16
ULS.C § 544(2)(1) and (2). This fact is further expressly recognized in Section 544d(d) ot the
Gorge Act which exempts urban areas from NSA Management Plan controls. The Gorge Act
also very expressly and very broadly reserved preexisting rights of Indian tribes in the Gorge:

“Nothing in sections 544 to 544p of this title shall

“(1) affect or modify any treaty or other rights of any Indian tribe;

ALE I

“(7y affect lands held in trust by the Secretary of the Interior for

Indian tribes * * *7
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16 U.S.C § 5440.

As described more fully above, the Cascade Locks Alternative has the following benefits
to the NSA:
s cconomic development within an exempt urban area where economic development is
encouraged;

e tourist-oriented commercial development consistent with local economic
development plans;

e preservation of 215 acres of scenic lands near Hood River for conservation purposes,
forever;

s preservation of the Historic Columbia River Highway near the Mark O. Hatfield State
Park for recreation and conservation purposes;

o revitalization of local gorge economies and local services;

» redevelopment of industriai-zoned property with a facility that is designed to be
compatible with the Gorge area and to be environmentally sustainable; and

s the availability of tens of millions of dollars for improvement projects within the
NSA.

A principle criticism of the Cascade Locks facility focuses on the scale of the project
design, implying that such a scale is inconsistent with the Gorge area. However, the scale of the
facility 1s not inconsistent with the NSA or the site.

The Proposed Project will transter 25 acres of Port industrial land into trust, and an
additional 35 acres will be leased from the Port for ancillary facilities. The Port industrial site is
120 acres and is largely vacant. Accordingly, the size of the facility falls well within the site’s
potential for development. Further, the footprint of the facility will be much smaller than the 60-
acre site. The 60-acre site includes the gaming facility, the resort and hotel facilities, and other

amenities, and will include surtace parking lots, a parking structure, and significant buffer and
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landscaping arecas. The total footprint of the gaming and resort structure is 273,332 square feet,
or about 6.27 acres. Exhibit 39, Declaration of Stephen Knowles.

The DEIS concludes that impacts on scenic, recreation, cultural, and air resources are
minor. Even so, as described in other areas of these comments, the Tribe has proposed far-
reaching mitigation measures such as carbon neutral construction, a carbon reduction plan for
operations, millions of dollars in benefit funds that can be used for Gorge improvement projects,
and extensive design elements to reduce the facility’s visibility. Measures to avoid and/or
mitigate potential impacts to fishery resources are being actively considered through the formal
ESA Section 7 consultation process with NOAA, and the Tribe is highly confident that these
issues will be resolved.

The site 1s located so that it can be accessed by majority of visitors and employees
directly from a major interstate highway via a newly constructed interchange. This interstate
highway is, in fact, 2 major component of the Gorge. It carries inter-regional, regional, and local
traffic, and is the foundation for the tourist-oriented economy of the Gorge. Many visitors travel
to the attractions of the Gorge such as Multnomah Falls via I-84. Accordingly, tourist-oriented
commercial activity that relies on 1-84 1s consistent with the NSA. The number of these visitors
to the Cascade Locks facility is significant, but the DEIS identifies that Cascade Locks facility
traffic does not cause unacceptable conditions on 1-84 or on local roadways. DEIS at xxii. For
example, the DEIS identifies that the 2028 estimated daily traffic volume for Cascade Locks
proposal on [-84 west of Cascade Locks 15 42,000—34,000 of which is attributable to
background conditions. DEIS, Table 2-1. In other words, traftic associated with Cascade Locks
will add to volumes, but unacceptable conditions would occur under background growth

conditions. These transportation system issues are primarily a regional growth issue. The Tribe
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is proposing aggressive transit plans for both customers and employees, estimated to reduce
vehicle trips to and from the facility, and has committed to participating in regional fransit
efforts, Exhibit 7.

The DEIS concludes that the facility is or can be made consistent with all 11 land use
plans, policies and strategies applicable to the area, including the NSA Management Plan and
several applicable economic development plans. DEIS at 4-9-4-13. The DEIS analyzes the
direct, indirect, and induced growth effects from the proposed Cascade Locks Alternative and
concludes that, with the exception of an already projected housing shortage in Hood River
County,” the existing and designated land use development capacity within the Gorge area is
sufficient to accommodate the growth demand attributable to the alternative. The DEIS further
concludes that ne expansion of urban areas will be necessary to accommodate the growth
associated with the Cascade Locks proposal. DEIS at 4-14-4-16.

For the reasons described more fully in Section 11.C.2 above, these are significant
findings since they establish that the nature, characteristics, and scope of the Cascade Locks
proposal are consistent with the Gorge area and its communities and underscore that growth
associated with the proposed Cascade Locks facility will be strictly managed to maintain the
integrity of the NSA and other planning goals.

Another criticism of the Cascade Locks facility is the assertion that the BIA should not
attribute the preservation of the Hood River lands to the development at Cascade Locks. This
criticism, discussed in detail in Section [LI below, focuses on various legal arguments.

However, these tired arguments have been vetted and rejected by numerous public officials,

* The DEIS identifies that this housing shortage oceurs under background growth scenarios and
is also identified for the Hood River Alternative. DEIS at 4-19.
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includig Governor Kulongoski who has also served as the State’s Attorney General and as a
State Supreme Court Justice.

For the foregoing reasons, the DEIS should expressly conclude that the nature and the
scale of the Cascade Locks facility is consistent with the NSA and furthers the goals of the
Gorge Act. Importantly. the atiributes and benefits of the Cascade Locks Alternative weigh
heavily in favor of Cascade Locks being the preferred alternative and consistent with the NSA
even without valuing the pledge for conservation of the Hood River lands as an affirmative
benefit of the Cascade Locks Alternative.

G. Transportation and Traffic
1. Vehicular Access

As part of the economic development plans of both the City and the Port of Cascade
Locks, a new interchange at Forest Lane and above-grade railroad crossing was identified as
necessary to provide regional access to the Port Industrial park., Without access improvements of
this nature, economic development at the Port is limited. As part of the casino proposal, the
Tribe has agreed to fund the access improvements deemed necessary by city, port, state, and
federal officials.

The State of Oregon has determined in the DEIS that a new interchange can be approved
and that safe access can be achieved to the Port Industrial site, Part of that determination
includes identifying a partial closure of the East Cascade Locks Interchange (“ECLI”} due to
ODOT nterstate interchange spacing standards and routing through traffic from the new

interchange along a frontage road to downtown and the Bridge of the Gods. DEIS at 4-134,
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Importantly, this requirement would apply to any access proposal to the Port Industrial site and is
not unique to the fee-to-trust application.’

The community, while strongly supporting the benefits of the casino project, has also
indicated opposition to closure of the ECLI because it fears that it will increase regional traffic
through a residential portion of Forest Lane and may further isolate downtown {rom desirable
regional traffic access. Though the community supports and encourages casino-related traftic in
these areas because it is desirable from an economic development standpoint, they disapprove of
potential increased truck and other regional-through tratfic that 1s unlikely to seek Cascade
Locks as a destination for activities. As a result, the community is preparing materials to
request a variance from the interchange spacing standards to minimize these potential impacts.

The Tribe notes that the Forest Lane interchange is being designed spectfically to direct
through-traffic along Frontage Road to avoid impacts on Forest Lane. The Tribe further believes
that measures such as signage can further enhance this design to use Frontage Road and thereby
reduce traffic impact on Forest Lane. Forest Lane is also designated as a local collector, and the
expected additional traffic with the interchange remains well under the capacity designation for
that street.

However, the Tribe also believes that the current ECLI westbound off-ramp provides
very convenient access to downtown Cascade Locks and would, therefore, provide a benefit to
residences on Forest Lane. Further, the Tribe recognizes that ODOT’s highway spacing
standards are more stringent than national standards recommended in the American Association
of State Highway and Transportation Officials ("AASHTO”) 4 Policy of Geometric Design and

Streets. Constructing the new interchange and continuing use of the ECLI off-ramp would not

> Indeed, the local community had initiated approval of the Forest Lane interchange in the late
1980s, but these efforts stalled due to funding issues.
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violate AASHTO standards, which are destgned for interstate safety and are implemented
throughout the nation. In light of the concrete benefits to residences on Forest Lane and the
ability to meet AASHTO safety standards, the Tribe encourages ODOT to consider the City and
Port’s variance request to keep the ECLI off-ramp open.

In sum, the DEIS identifies that safe access can be provided to the industrial site and to
downtown. The Tribe recognizes the convenience and benefits of the ECLI westbound oft-ramp
and, in light of the ability to meet national AASHTO spacing standards, the Tribe encourages
ODOT to consider a variance request to its more restrictive standards seeking to allow the ECLI
westbound off-ramp to remain open.

2. Transportation Facilities

As analyzed in the DEIS, market studies for the proposed facility at Cascade Locks
identify that there will be a significant number of visitors and employees traveling to and from
the facility via 1-84. 1-84 is a heavily traveled corridor that carries inter-regional, regional, and
local traffic. The DEIS concludes that the casino-related traffic would contribute incrementally
to regional congestion on westbound I-84. The study focuses on the “peak hour,” which involve
only four to five days out of the year for a total of 4 to 5 hours—Sundays in August from S5pm-
6pm. The vast majority of the time, the traffic volumes and the impacts on roadway
functionality will be far less. In other words, traffic associated with Cascade Locks will add to
volumes, but unacceptable conditions will likely oceur under background growth conditions
regardless of whether the Cascade Locks facility is constructed because these transportation
system issues are primarily a regional growth 1ssue.

To mitigate incremental traffic impacts of the casino facility, the Tribe is proposing
aggressive transit plans for both customers and employees and has committed to participating in

regional transit efforts. Exhibit 7. The Tribe retained a well-known transit consulting firm to
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identity a feasible and likely transit program for the Proposed Project. See Exhibit 7. The transit
program includes an aggressively incentivized employee transit program consisting of carpool,
vanpool, and shuttle options depending on the point of origination. These programs will mitigate
impacts of westbound traffic on I-84. Importantly, the Tribe has also committed to hiring at least
one full time employee to shape, implement, and manage the facility’s transit program to ensure
the greatest level of effectiveness.

It is important to note that transportation system modifications as a result of the facility
will also result in ancillary benefits. For example, the proposed Forest Lane Interchange will
provide direct access to the Port of Cascade Locks. It may also result in the consolidation of
functions of the adjacent partial interchanges (Herman Creek Interchange and westbound off-
ramp of the East Cascade Locks interchange). This consolidation does not substantively alter the
comparable interchange merge/diverge functions {e.g., compare Exit 46 functions (Table 4-26)
with Exits 45 and 47 functions (Table 4-19)), but would result in greater compliance with ODOT
spacing standards. The inclusion otf'a grade-separated crossing over the UPRR will notably
improve safety because it will eliminate the potential for rail-related crashes. Finally, the partial
closure of the East Cascade Locks eastbound merge to non-truck traffic similarly will result in a
safety improvement because it will eliminate the potential for collisions caused by passenger
vehicles turning onto and merging into the eastbound ramp, which 1s also used by the truck
weigh station fraffic.

H. Analysis of Mitigation Measures

Environmental impact statements are to identify potential mitigation measures designed
to avoid or minimize environmental impacts, to rectify impacts by repairing, rehabilitating, or
restoring the affected environment, or to reduce or eliminate the impact over time through

preservation or maintenance. See 40 C.F.R. § 1508.20. Mitigation measures must be discussed
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m sufficient detail to ensure an objective evaluation of a project’s environmental impacts. See
e.g., Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 352 {(1989).

The discussion of mitigation measures and how they will lessen adverse impacts to the
environment in the DEIS complies with the NEPA’s and CEQ’s regulatory requirements.
However, the final EIS could better explain the Tribe’s commitment to developing the Proposed
Project in a way that minimizes environmental impacts. To that end, to foster informed decision
making, the final EIS could note and clearly evaluate the Tribe’s proposed voluntary mitigation
measures for the Cascade Locks Alternative, which are designed to lessen impacts to the
environment. In addition, the DEIS could also discuss the improvements and benefits to the
community of such mitigation measures.

1. Mitigation Measures Relating to Transportation

First, the DEIS notes that the Cascade Locks Alternative will result in local roadway
improvements. See DEIS at 2-12. The final EIS could also discuss mitigation measures for
transportation facilities discussed in Section [1.G and could discuss in more detail how the
Proposed Project will benefit the existing transportation infrastructure. The DEIS mentions that
construction impacts on tratfic operations will occur; however, these impacts are temporary and
can be lessened or, in some instances, can be avoided. The final EIS could note that construction
activities will be temporary and that through the use of mitigation measures, which can be listed
and discussed in the final EIS, the adverse impacts to the environment will be reduced.

In addition, the DEIS notes that “the three partial Cascade Locks area interchanges do not
comply with existing interchange spacing standards.” /d. at 3-103. They were constructed under
different spacing standards, prior to ODOT revisions. To provide improved access to the
Proposed Project and the Port of Cascade Locks, as mentioned in Section 11.G, the Tribe

proposes to finance construction of a full interchange with I-84 at the Forest Lane Overpass.
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Although the DEIS mentions that a new interchange would provide a faster, safer point of access
to the Port of Cascade Locks Industrial Park, see id. at 4-134, the final EIS should also indicate
the other transportation benefits of the Tribe’s Proposed Project.

The final EIS could highlight the benefits that the Proposed Project will have on the
interchange. For example, the improvement of the I-84 interchange will bring the spacing
standards into better compliance, the plan will include up to four traffic lanes, the travel times for
those using the interchange will be shorter, and a path for bicycles and pedestrians will also be
provided by the Tribe. In sum, the Forest Lane Interchange will be consistent with local land use
and transportation plans, and it will not adversely affect the safety and operation of the main
highway. Consequently, it wiil result in several benefits, including better and quicker access to
the Cascade Locks Industrial Park.

Second, in an effort to reduce the impacts on traftic, as discussed in Section 11.G, the
Tribe proposes several solutions designed to mitigate impacts relating to travel to and from the
Proposed Project area. The Tribe is committed to exploring opportunities to lessen impacts on
traffic, including providing empioyee shuttles designed to travel to and from the reservation and
other possible locations, vanpools, and potentially shuttie buses for casino customers around the
Portland area. Encouraging the use of alternative modes of transportation will decrease the
negative impacts associated with increased traffic, and the rmplementation of this mitigation
measure should be more thoroughly addressed in the final EIS.

2. Eavironmental Sustainability

In keeping with the Tribe’s goal to achieve environmental sustainability, the Tribe has
designed and plans to construct the Proposed Project in a environmentally conscious manner. As
discussed in section I1.C.2{e), the Tribe has proposed a carbon-reduction plan, which is designed

to decrease carbon emissions due to transportation and also from the casino. Specifically, the
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Tribe 18 committed to seeking ways to reduce the carbon footprint of the Proposed Project
through conservation and the use of renewable energy. By developing and implementing a long-
term operational carbon reduction plan, the Tribe has designed and will construct a carbon-
neutral facility, which will implement innovative technologies to lower non-renewable energy
consumption through use of natural light and solar panels. In addition, to conserve water, the
Tribe will install rain water and stormwater irrigation systems. The final EIS could note and
discuss how these additional mitigation measures will mitigate impacts of the Proposed Project.
The final EIS could also discuss the mitigation measures that the Tribe will implement in
the actual design of the Proposed Project. The CEQ regulations provide that mitigation includes
design measures that will “[m]inimize impacts by limiting the degree or magnitude of the action
and its implementation.” 40 C.F.R. § 1508.20(b). The Proposed Project will have impacts on
the visual environment, but the Tribe will undertake several mitigation measures to lessen any
adverse impacts. Specifically, the Tribe has designed a facility that will rehabilitate a blighted
industrial area that has been out of operation for several years. The design elements will be
compatible with the natural surroundings of the Cascade Locks location. Moreover, even though
the Tribe is not required to adhere to the Gorge Commission’s building standards because the
facility is located in an urban area, whenever possible, the Tribe has designed the facility to
comply with the best environmental practices in the Gorge. For example, to reduce nighttime
light, the facility would use lighting approved by the International Dark Sky Association to
minimize lighting impacts. The final EIS could discuss the Tribe’s commitment to use design

features that mitigate adverse effects to the environment.
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3. Community Benefit Fund and Warm Springs Tribes Oregon Benefit
Fund

The final EIS could more fully discuss the Community Benefit Fund, whereby $55.4
million over the first eleven vears of the Project’s operation would be available for the
conservation efforts of local communities. In the Tribe’s March 25, 2005 MOA with the City of
Cascade Locks and Hood River County, the Tribe committed to contributing six percent of the
net income of the gaming complex to a Community Benefit Fund. The Fund is intended to be
used for a variety of local community improvement measures, inchuding preservation of the
environment and protecting natural and cultural resources within the NSA. The final EIS could
discuss fully the benefits of the Commiunity Benefit Fund and how it will improve the local
community, Additionally, the final EIS could discuss the Warm Springs Tribes/Oregon Benefit
Fund and the benefits it will provide to the local community and to all Oregonians. In particular,
the provision of $100 mitlion over the first 25 years from this Fund for projects designed to
protect and enhance the Columbia Gorge, as well as funding for college scholarships for Oregon
students (3850 million in the first 25 years) and cconomic development grants to local
communities ($50 million in the first 25 years), should be mentioned in the final EIS,

4. Tribal-State Compact

Even though the DEIS mentions the Compact between the Tribe and the State of Oregon,
the final EIS could further discuss the benefits of such an agreement to ensure protection of the
environment. The Tribal State Compact is contingent on the fee-to-trust transfer of the 25-acre
parcel in Cascade Locks. it conveys to the State a perpetual conservation easement over the
Tribe’s Hood River trust land (47.5 acres) to prevent future development of that land, and it also

grants the State a perpetual conservation easement over the Tribe’s Hood River fee lands (175
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acres) and transfers ownership interest of those fee lands to the State through the Department of
Parks and Recreation. See DEIS at 2-4.

Through the Compact, the Tribe is granting to the State 215 acres of land to be protected
in perpetuity from development. Under the terms of the Compact, the land will remain in its
current natural state and will provide important wildlife habitat. The final EIS could discuss the
benefits to Oregonians associated with the Compact.

1. Hood River Alternative

The DEIS correctly concludes that constructing a casino at the Tribe’s property(s) near
the City of Hood River is a feasible alternative that should be thoroughly analyzed. The Tribe
has submitted a 175-acre fee-to-trust transfer application to facilitate construction of a casino on
approximately 215 acres of fee and trust property (Hood River Option A) and has examined
whether it 1s feasible to construct a casino on the 40-acre gaming-eligible trust property at Hood
River (Hood River Option B). The 40-acre trust property is gaming-eligible and therefore
requires no IGRA, Section 20 “two-part” determination nor State governor concurrence. The
Tribe acquired the trust land from the heirs of an individual tribal member allottee in the period
from 1974-1976, pre-dating the 1988 trigger in IGRA for a two-part determination under Section
20(b)(1)(A).

Opponents of both the Cascade Locks Alternative and the Tribe’s original proposal to
build a casino on its 40-acre trust parcel near Hood River have clatmed that engineering and
geological obstacles would prevent the Tribe from developing the Hood River Alternative.
However, at the March 17, 2008 Hood River DEIS public hearing, the Tribe’s consulting
engineer, James Bussard, provided oral and written testimony and entered documents in the

record establishing that, trom an engineering standpoint, the Hood River Alternative is feasible.

74



Mr. Bussard’s testimony concluded that construction of the proposed 8-story casmo
structure-—six levels of parking and two levels for the casino, administration and food
facilities—on a steep, wooded side slope “is not a difficult structure to build.” Mr. Bussard's
testimony was based, in part, on a geotechnical site investigation by Cornforth Consultants. The
Cornforth report, a written summary of which was attached to Mr. Bussard’s statement,
concluded that their mvestigation “did not find any feature or condition that would make
construction of a casino at {the Hood River trust land] site ‘unfeasible’.” Bussard explained that
the structure could be “founded on spread footings in a step configuration or supported on drilled
piers or piles that would be driven through the overburden to the bedrock.”

Bussard’s engineering feasibility analysis focused on Hood River Alternative Option A,
which assumes that the entire casino facility, including all ancillary facilities such as parking,
wastewater treatment, etc. would be constructed on the Tribe’s 40-acre gaming-eligible trust
parcel. Bussard’s conclusions, however, also hold true for Option B, which assumes that the
Tribe 1s able to put its 175 acres of adjacent fee lands into trust and use these lands for ancillary
facilities. Bussard stated that under Option B, “the project obviously becomes easier from an
engineering standpoint.” His overall conclusion was that {“t]he Hood River altemative, either
Option A or Option B, is clearly a viable alternative.”

Critics also claim, based on other arguments, that the Tribe cannot in fact develop the
Hood River trust lands for a casino site and that therefore the value of the compromise to forego
gaming on this land in favor of gaming on the Cascade Locks land is greatly diminished. These
arguments center around four main contentions: (1) the Hood River trust land is not “Indian
land” eligible for gaming because the Tribe has not exercised “governmental power” over the

property, 25 U.S.C § 2703(4)(B}; (2) gaming on the Hood River trust land would require taking
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additional adjacent property into trust, which would be inconsistent with the Gorge Act; (3) the
Tribe has no access to the Hood River trust land; and (4) the Tribe would be unable to secure a
gaming Compact for the site from the Governor. We note that it is not the role of the BIA in this
EIS to determine with absolute certainty these legal arguments, only that the alternatives
analyzed are feasible and reasonable See 40 C.F.R. § 1502.14(a); see also Kilroy v. Ruckelshaus,
738 F.2d 1448, 1454 (9" Cir. 1984). It can do so in light of the following arguments and facts.

As an initial matter, three of these arguments focus on gaming development. There is
little dispute that the Tribe could develop this trust land for other purposes, including timber
production, housing, or other beneficial uses for the Tribe. Accordingly, the agreement to
convey a conservation easement for management of the land for conservation values is extremely
valuable even if gaming could not be established on the property. However, the Tribe remains
convinced that gaming could be established on the site.

With respect to the first argument, the Tribe does in fact exercise governmental power
over the Hood River trust land. The land is subject to numerous tribal ordinances and code
provisions, which the Tribe generally extends to cover all 1ands within the boundaries of the
Warm Springs Reservation and to all tribally-owned trust lands outside the reservation. The
Tribe does not need to exert public satety authority over the property because as “Indian
country” in Oregon outside the boundaries of the Warm Springs Reservation (even though it is
land held in trust for Warm Springs), it is subject to State criminal and civil adjudicatory
jurisdiction under Public Law 280. Moreover, the fact the Tribe has not developed the property
but has chosen to manage the land consistent with the scenic values of adjoining public and

private lands within the NSA does not mean the Tribe lacks “governmental power” over the
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property. That decision is itseif an expression of the Tribe’s “governmental power” over the
property.

With respect to the second argument, that additional land would have to be taken info
trust to construct a gaming facility, as an initial matter, the Tribe’s development team, including
the project engineer, James Bussard, has concluded that no additional land would need to be
taken into trust to establish gaming on the 40-acre Hood River trust land, but that ail of the
facilities could feasibly be placed on that trust property. That option is included in the DEIS as
Hood River Alternative Option A. This trust property is both subject to the savings provision in
the Gorge Act, 16 U.S.C. § 5440(1), and is gaming-eligible under the IGRA. It would not
require any federal action to approve gaming on the site.

In any event, even if the Tribe were to pursue a fee-to-trust transfer of additional property
{(included in the DEIS as Hood River Alternative Option B)," the Gorge Act would not operate in
any way to limit this transfer. The Act requires that all federal agency actions must be consistent
with the purposes and intent of the Act. 16 U.S.C. § 544/(d). This consistency provision,
importantly, is expressly subject to 16 U.S.C. § 5440(a)(1), which provides that the Gorge Act
shall not affect or modify any treaty right “or other rights of any Indian tribe {including the
Tribe].” This includes the right to seek a fee-to-trust transfer under the provisions of Section 5 of
the 1934 Indian Reorganization Act. 25 U.5.C. § 465. The Gorge Act consistency provision
does not alter or diminish that right, nor does it add criteria to that fee to trust determination.

With respect to the third argument, one of the Tribe’s long-established rights is the right

to access its trust land. This access has been via the Historic Columbia River Highway. The

® Because the additional land would not house any gaming activities, an IGRA Section 20
determination would not be necessary or appropriate.
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other rights of any Indian tribe,” 16 U.S.C. § 5440(a)(7), was never intended to abrogate the
Tribe’s established right to gain access to its own trust land. That access, which includes a right
of access for the Tribe’s invitees, is how the Tribe would develop and operate a gaming facility
on its Hood River Trust Lands. The access road the Tribe has designed - in cooperation with the
State of Oregon to avoid impacts on the Mark O. Hatfield State Park and the Historic Columbia
River Highway - crosses a small portion of Forest Service land. DEIS Figures 2-7, 2-8.
However, an “cqually suitable” alternative access route could be developed that does not cross
Forest Service land but remains primarily on tribal and state park land. Exhibit 40, Declaration
of Fim Bussard. Thus, it is irrelevant whether the Gorge Act’s “consistency” provision might
allow the Forest Service to deny the Tribe a right-of-way to access 1ts trust land.

With respect to the fourth argument, the requirement to obtain a Compact with the
Governor is subject to a good faith obligation on the part of the Governor to negotiate a Compact
for Class III gaming with the Tribe. 25 U.S.C. §§ 2710(d)}3)(A). There is an administrative
process to obtain Compact approval by the Secretary if the Governor should fail to meet this
obligation. 25 C.F.R, part 291. Further, Class I gaming does not require a Compact. As such,
the site could still be developed for a facility focusing on full utilization of the increasingly
sophisticated array of Class I gaming. In other words, while the Tribe would certainly seek a
mutually beneficial gaming Compact with the Governor, the Tribe does not see that requirement
as an insurmountable obstacle to development of the site for gaming.

For the reasons described in detail in these comments, while the Flood River Alternatives
are feasible and viable cnes for the Tribe, the Cascade Locks Alternative is the Tribe’s preferred

alternative at this time. That is because the Cascade Locks Alternative offers a unique
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opportunity to effectuate a win-win scenario for the affected Gorge communities, the State, the
Tribe and the NSA.

J Warm Springs Alternative

The purpose and need for BIA action is to provide a means by which the Tribe can
improve its current economic situation. The Warm Springs Alternative is unable to meet the
economic and social needs of the Tribe for several reasons. First, a casino at Warm Springs
would be smaller than one in a more urban or more accessible location. As economic studies
have noted, few visitors would travel to this isolated rural location. See DEIS at 2-18. Second,
as the DEIS accurately states, given the remote location (approximately 105 miles from
Portland), the alternative would yield average discretionary distributions of only approximately
$10 million per year from 2008-2018, which would meet only a fraction of the Tribe’s needs, as
the Tribe’s current shortfall is $26 million a year. See id. Third, even though the DEIS does not
discuss it, the Warm Springs Alternative would employ fewer people than the other action
alternatives. The nability to attract a high number of visitors, to create a high number of jobs,
and to stimulate economic growth sufficient for the Tribe to meet its purpose and need makes the
Warm Springs Alternative an unhikely altemative to ensure that the Tribe’s economic and social
needs are met.

Finally, the Warm Springs Altemative will require construction of a new interchange on
Highway 26 to resolve safety issues, further undermining the purpose of the project to meet the
Tribe’s financial needs. As traffic volumes increase on the expressway and local street system,
the number of acctdents will also increase. A new interchange will require an undercrossing of
U.S. 26 approximately 80 feet wide, and because of the existing grade at the location of the
interchange, the widening of the road would be significant to ensure safe vehicle merging. See

DEIS at 2-21. Widening the interchange significantly would be very costly to the Tribe, and
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because the Warm Springs Alternative would only partially alleviate the Tribe’s financial
situation, the cost of the interchange would not be offset by future casino revenues.
IIl.  CONCLUSION

The DEIS is a comprehensive document that complies with the full scope of the BIA’s
NEPA obligations. The Tribe supports the DEIS and provides these comments to further
enhance the discussion and analysis in the DEIS a.ﬁd to respond to issues raised during the public
comment period,

Any development results in changes and has impacts. However, development at the
industrially zoned site at Cascade Locks is consistent with and furthers the goals of the Gorge
Act, results in few adverse impacts, and is welcomed by the local community. The Tribe’s need
for the Proposed Project is compelling and the overall social, economic, and environmental
benefits of the Cascade Locks project weigh heavily in favor of identifying this alternative as the
preferred alternative,

In particular, as detailed above, these benefits include but are not limited to the following:
(1) the Proposed Project meets the Purpose and Need for the proposed action more fully and
more quickly than any other alternative; (2) it will result in a unique opportunity to protect and
enhance NSA resources; (3) it will result in the greatest positive socioeconomic impacts,
including job creation on and off the reservation; (4) it is within a commutable distance from the
Warm Spring Reservatic;n; (5) it 1s strongly supported by federal, state, local and tribal
governments and officials; (6) it will result in increased services and quality of life for
1
/i

1
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Gorge residents and tribal members; and (7) it wili enhance tribal sovereignty over aboriginal

lands and enhance tribal cultural ties to these lands and to the Columbia River.

DATED this 15" day of May, 2008.
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