























































































































4. The Warm Springs alternative would support greater opportunities for tribal members 1o
engage in the tourism industry on the reservation.

The DEIS frequently refers to the Warm Springs Tribe’s Sustainable Tourism Action Plan for the
Warm Springs Indian Reservation, which was “designed to encourage tribal member
entreprencurial opportunities, create jobs, and bring important tourism dollars to the reservation.”
DEIS at p. 4-112. See also DEIS at pp. 4-92 and 4-102. An on-reservation casino at Warm
Springs would support this plan by providing greater opportunities for tribal members to engage
in the tourism industry on the reservation. As recognized in the DEIS, the Warm Springs
alternative would bring more visitors to the Warm Springs area. While in the area, many visitors
would participate in other tourism activities such as golf; river rafting, fishing and visiting
cultural attractions such as the Warm Springs Museum and a transitioned Kah-Nee-Ta resort and
hotel emphasizing Native American arts and culture. DEIS atp. 4-112. The transitioned Kah-
Nee-Ta resort and hotel and other amenities could be marketed in conjunction with the casino.

On the other hand, an off-reservation casino would result in a significant decline in the tourism
industry on the reservation. No replacement activity has been suggested which would draw the
samle volume of visitors as an on-reservation casino, including a transitioned Kah-Nee-Ta
emphasizing Native American arts and culture. In addition, an off-reservation casino with hotel
would promote trips to the casino, and away from the reservation.

B. The Warm Springs alternative would improve the tribe’s long-term econoniic condition
and support its self-sufficiency, both with respect to its governent operations and its

members.

The DEIS incorrectly analyzes the alternatives described in the DEIS against the Warm Springs
Tribe’s purported need 1o make $26 million per year in additional revenue. Applying this faulty
analysis, the DEIS dismissed the Warm Springs alternative because it would not generate
sufficient revenue to meet the tribe’s stated financial need. DEIS at pp. 2-19, 2-30 t0 2-31. This
is an incorrect application of the purpose and need statement, which is to improve the Warm
Springs Tribe’s long-term economic condition and support its self-sufficiency, both with respect
to its government and its members. DEIS atp. 1-1. As described in these comments, the Warm
Springs alternative is the only alternative that would improve the Warm Springs Tribe’s long-
term economic condition and support its self-sufficiency, both with respect to its government
operations and its members. Moreover, it would do this with less impact to the environment and
to surrounding communities, inciuding Grand Ronde.

1. The Warm Sprines alternative would result in a greater revenues to the Warm Sorings
Tribe than presented in the DEIS.

ECONorthwest provided a gaming market assessment for the Warm Springs alterative
considered in the DEIS. Grand Ronde commissioned The Innovation Group to analyze the
income projections for the Warm Springs alternative. A report containing the results of The
Innovation Group’s analysis (“Innovation Report”) is attached at Tab 19. The Inmovation
Group's analysis results in greater revenues to the Warm Springs Tribe than that presented in the
ECONorthwest analysis. Innovation Report at Tab 19, p. 2. As described below, the revenues to
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the Warm Springs Tribe could be even greater if the alternative was financed by Grand Ronde at
below-market interest rates. In fact, the alternative would ultimately generate the Warm Springs
Tribe’s purported need of $26 million per year in additional revenue. Innovation Report at Tab
19,p. 9.

The Innovation Group’s recommendation for sizing of the casino is slightly larger based on
expected weekend volume. Specifically, The Innovation Group recommends 522 VLT machines
compared to ECONorthwests projected 430 VLT machines. Innovation Reportat'T ab 19, p. 3.
Tn addition, The Innovation Group recomniends more restaurant seats to attract business from the
Rend and Madras areas. Innovation Report at Tab 19, p. 4.

In regard to construction costs, The Innovation Group’s estimate of construction costs is lower
than ECONorthwest’s estimate. This is true despite the 22% increase in the construction cost
index for the Portland region since ECONorthwest’s report was completed in September 2005.
The difference is based on the quality of features that were included in the cost calculation.
ECONorthwest assumed that each alternative would have comparable levels of quality features.
However, The Innovation Group does not believe that assumption is appropriate or reasonable
given the size differential between the Projects. Innovation Report at Tab 19, pp. 4-5. In
addition, the Innovation Group believes that ECONorthwest’s estimate of pre-opening expenses
of $13.9 million is excessive and that an estimate of $5.5 million is more reasonable for the scale
of development and the less competitive marketplace. Innovation Report at Tab 19, p. 6.

As described above, the current credit market has changed since ECONorthwest completed its
report. In the current credit market, banks would be willing to lend for a tribal casino at a rate
ranging from 9-12% for a project that yields a debt to cash flow ratio ranging from 3x-4x, and
from 12-15% for a project that yields a debt to cash flow ratio ranging from 4x-4.5x. A higher
debt to cash flow ratio canmot be financed in the current environment as lenders would find the
project too risky. Using ECONorthwest’s revenue projections and margins, the debt to cash flow
ratio would be 6.3x and not financially feasible. However, using The Innovation Group’s
revenues and margins, the debt to cash flow ration would be 4.0x and financially feasible in
today’s market at an interest rate of 12%. Using a blended revenue assumption (average of
ECONorthwest and The Innovation Group's projections}, the debt to cash flow ratic is 4.3x and
financially feasible at an interest rate of between 12 and 15%. Innovation Report at Tab 19, p. 6.

Grand Roade made an offer to the Warm Springs Tribe to finance the construction of an on-
reservation casino in Warm Springs. See May 9, 2006, letter from Grand Ronde Chairwoman
Cheryle Kennedy to Warm Springs Chairman Ron Suppah, attached at Tab 20. The Innovation
Report includes a return on investment analysis which provides the basic measure of financial
feasibility of the casino in terms of net present value, the internal rate of return, and payback
period in years. Assuming Grand Ronde would finance the casino at 8.5% over ten years, The
Innovation Group’s analysis concludes that the Warm Springs Tribe would accumulate $78
million over the first ten years of operation while paying back the loan. Thereafter, the revenue
from the casino would exceed $26 million per year — the Tribe’s purported need. Innovation
Report at Tab 19, pp. 6-9.
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2. The Warm Springs alternative would not negatively impact the environment.

Unlike the Project and the Hood River alternative, the Warm Springs alternative would not
negatively impact the environment. In this respect, the Warm Springs alternative is clearly the
preferred alternative. The effect of the Warm Springs alternative on land use would be minor as
the alternative would be developed on = site that has previously been used as a gravel pit and as a
construction staging and material storage area. DEIS at p, 2-31.

The alternative would not negatively impact habitat since available habitat on the site is limited
due to past uses of the site. Any effects of utility line construction on ephemieral stream and
riparian habitat would be minimized by placing the utilities in existing roadbeds. Storm water
runoff from the site would also be managed to minimize adverse effects to water quality and
aquatic habitat, DEIS atp. 2-31.

Construction of the proposed interchange with US 26 could affect 11 archaeological sites, but
these effects would be mitigated with subsurface investigation, appropriate documentation, and
retrieval, DEIS at p. 2-31.

Finally, and in sharp contrast to the Project, the visual impacts of the alternative would be minor
(DEIS af p. 2-31), and impacts te air quality from the alternative would be minor based on the
relatively low increase in traffic volumes and the existing air quality conditions on the Warm
Springs Reservation. DEIS at p. 4-44.

3. The Warm Springs alternative would not negatively impact Grand Ronde.

if the Warm Springs alternative is pursued, the Bureau would not have to choose one ribe’s
future over another’s. As described above in Section I, an off-reservation casino in Cascade
Locks would devastate Grand Ronde’s tribal economy. An off-reservation casine in Cascade
Locks would compete with Grand Ronde’s on-reservation casino, Spirit Mountain, for customers
from the Portland metropolitan area, which is the largest market for Spirit Mountain. An on-
reservation casino in Warm Springs, which would draw customers not only from nearby Madras,
but also from Deschutes County, the fastest growing county in Oregon, would not adversely
impact Grand Ronde, Furthermore, the on-reservation casino would not harm Indian gaming.
The vast majority of Indian gaming facilities in the United States are on-reservation,
Proliferation of off-reservation tribal casinos invites states to seek greater concessions, including
1‘6V611ueqsé’)11a1'ing, from tribes in gaming compacts®’ and encourages the proliferation of non-tribal
gaming.”

In summary, the purpose and need statement in the DEIS is to improve the Warm Springs
Tribe’s long-term economic condition and support its self-sufficiency, both with respect to ifs
government and its members. The Warm Springs alternative would meet this need and with less

7 Under the Tribal-State compact for Cascade Locks, which was rejected by the Department, the Warm Springs
would hiave to share up to seventeen percent of its revenues with the State to operate the off-reservation casino. The
compact for the on-reservation casino would not include such a requirement based on current practice in the State.

% Non-Indian developers have proposed a gaming facility in Portland through the Oregon initiative process.
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impact than the Project. In NEPA needs analysis, it is not relevant whether the Project would
generate more income; if the on-reservation alternative meets the need, with less impact, it
should be selected as the preferred alternative.

IX. Availability of Information

NEPA regulations require that information cited in the DEIS be reasonably available tor
inspection within the time allowed for comment:

Agencies shall incorporate material into an environmental impact statement by reference
when the effect will be to cut down on bulk without impeding agency and public review
of the action. The incorporated material shall be cited in the statement and its content
briefly described. No material may be incorporated by reference unless it is reasonably
available for inspection by potentially interested persons within the time allowed for
comment. Material based on proprietary data which is itself not available for review and
comment shall not be incorporated by reference.

40 C.F.R. § 1502.21 (emphasis added); see also 40 C.F.R. § 1500.1(b) (“NEPA procedures must
insure that environmental information is available to public officials and citizens before
decisions are made and before actions are taken.”™). See also Trowt Unlimited v. Morion, 509
F.2d 1276, 1284 (9" Cir. 1974) (although documents supporting conclusions in an EIS do not
need to be physically attached to the EIS, they must be made available and accessible); Coalition
for Canyon Preservation v. Bowers, 632 F.2d 774, 782 (9th Cir. 1980). The DEIS fails to meet
these standards. Because the DEIS relies on documents which the Bureau has indicated are only
available through a Freedom of Information Act (“FOIA™) request, the DELS incorporates by
reference many documents that are not reasonably available for public inspection.

Grand Ronde has requested a number of documents cited and retied on in the DEIS to assist with
preparation of these comments. BIA Project Manager Gerald Henrikson advised Grand Ronde
that requests for documents must be made through a FOIA request. Although Grand Ronde
argued that such documents should be available without a FOIA request, Grand Ronde submitted
two FOIA requests resulting from our review of the DEIS. These FOIA requests, dated March
18 and April 1, 2008, are attached at Tab 21.

Grand Ronde made many efforts to push along the convoluted and lengthy BIA FOIA process.
According to conversations with Mr. Henrikson, he had compiled the data for the requests by
April 10, 2008, and made it available to FOIA Officer Marie Howerton to forward to Grand
Ronde. On April 10, 2008, FOIA Officer Marie Howerton told Grand Ronde that she received
the CDs with the requested information, but did not know when she would be able to send the
information, as she handles FOIA requests in the order she receives them. In a follow-up
conversation with Ms. Howerton on April 17, 2008, Ms. Howerton indicated that she still had
not gotten to Grand Ronde’s FOIA request. Subsequent calls to Ms. Howerton on April 30 and
May 2, 2008, were unsuccessful as she was out of the office and no one else was able to provide
information on the status of the request.
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[n addition, Grand Ronde sent a letter to BIA Regional Director Stan Speaks on April 17, 2008,
seeking his assistance in regards to the FOIA requests. Grand Ronde also raised concerns over
the unavailability of documents cited in the DEIS at a meeting with Associate Deputy Secretary
James Cason on April 30, 2008, and at a meeting with Acting Deputy Assistant Secretary for
Policy and Economic Development George Skibine on April 28, 2008. Mr. Skibine instructed
Grand Ronde to contact BIA FOIA Coordinator Tom Hartman to resolve the issue. On May 6,
2008, Mr. Hartman stated that if Grand Ronde needs additiona] information than what 1s
provided on the Project website, it would simply have to wait its turn (citing lack of staff and too
many FOIA requests). Mr. Hartman echoed this comment on May 7, 2008, stating that Grand
Ronde would have to wait for the FOIA process to go through. After all these efforts, Grand
Ronde still did not receive any documents in response to its requests. The Bureau’s failure to
make the documents reasonably available for inspection within the time allowed for comment
violates NEPA as stated above.

Grand Ronde reserves the right to comment on any documents or information it receives from
the FOIA requests that were not completed within the DEIS comment timeframe.

# S £

For the reasons described above and in the attached comment spreadsheet, the DEIS is
fundamentally flawed and fails to comply with NEPA and Section 20 of [IGRA. BIA must
correct these inadequacies before further consideration of the Project.
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