


























































































































































































































mention that short- and long-term mitigation measures may be part of a design exception.
See Highway Design Manual, at Chapter 13. The Final EIS must address what mitigation
measures would be likely and any potential impacts on other Tesources resulting from any
mitigation activities. Similarly, although the DEIS recognizes that deviation from the
Division 51 standards!® may be conditioned upon mandatory mitigation measures
“required to improve the functional integrity of the highway system,” the DEIS does not
address any potential effects of highway mitigation on other resources. DEIS at D-17.
The effects of such measures should be addressed in the Final EIS.

Table 4-1 in the DEIS lists six property owners from whom new rights-of-way would
need to be acquired for the Cascad._c Locks Sife (DEIS at 4-9), but fails to explain how
ithese rights-of-way would be acquired. Are all the propertj/ owners willing and
cooperating sellers? Would inverse condemnation or eminent domain be utilized? The
DEIS also fails to present an alternative plan for access to the Cascade Locks Site if these
rights-of-way are not acquired.

The DEIS repeatedly uses the term “urban growth boundary” (a.k.a. “UGB”), but it never
uses the term “urban area boundary.” “Urban growth boundary” is the term that applies
under Oregon statewide planning law. See, e.g., ORS 197.295(7). “Utban area boundary”
is the term that applies under the Columbia River Gorge National Scenic Area Act. See
16 U.S.C. § 544b(e); OAR Chapter 350, Division 40. The City of Cascade Locks has
both an. urban growth boundary and an urban area boundary. The EIS must not use these

terms interchangeably and must clarify which term is intended for each instance of use.

19 OAR 734-051-0010-734-051-0560.
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Several maps in the DEIS depict an “Urban Growth Boundary” for Cascade Locks that
does not match up with the current urban area boundary. In 2001, the Cascade Locks
Urban Area boundary was modified by the Columbia River Gorge C.ommission. See Ex.
B. The DEIS fails to note this fact and fails to depict the current boundary, |

The DEIS states that the Cascade Locks project “may result in an increased interest in
adjacent commercial development [and] may encourage a change in zoning to
accommodate Comrhercial.d'evelopment."’ DEIS at 4-9. The DEIS fails to acknowledge
the high likelihood that the project would create development pressure to expand the
boundary of the Cascade Locks Urban Area into a Special Management Area of the
National Scenic Area, given the proxiﬁity of the project to the existing boundary. The
DEIS similarly fails to examine the potential for the projéct to result in future expansions
of any of the other urban areas where growth is predicted to occur as a result of the
casino. See DEIS at 4-13—4-17. This shortcoming of the DEIS is particularly egregious
given that the BIA had promised to examine this issue in the Scoping Report. See
Scoping Report at 22 (“Will the effects of induced development, including pressure for
urban growth boundary expansions, be considered?) (emphasis added).

During Scoping, the BIA identified the following issue that it promised to address in the
EIS: “What will happen to the Government Rock property owned by the Tribes? Will the
EIS consider future potential uses there?” Scopiﬁg-Repon at 22. The.DEIS does nof

satisfactorily address or answer these questions about the Government Rock site (aka the

- Government Island site). The DEIS discusses the Government Rock site only in the

context of the No-Action Alternative. See, e.g., DEIS at 1-45, 1-77. Apparently the Tribe

maintains that under the No-Action Alternative, it would construct a 250-room resort on
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the Government Rock site, which the Tribe currently owns in fee simple. The DEIS fails
to explain whether such development is feasible.or feasonable; .given the financial and
development constraints that caused the BIA to reject the Government Rock site as a
feasible site for a casino and resort. See DEIS at 2-23; Scoping Report at 37. Moreover,
the DEIS fails to consider, or even mention, what may happen at the Government Rock
site under any of the other alternatives. If no development is plaﬁned at Government
Rock under the other alternatives, the DEIS fails to explain what binding measures would
be employed to ensure that such an outcome is effected and enforceable.

Section 4.8.2 of the DEIS fails to address potential environmental justice impacts to the
Warm Springs Reservation and to other tribes in the region. Although the stated purpose
and need of the project is to promote the economic development of the tribe, the
environmental justice analysis in the DEIS focuses exclusively on the potential beneficial
employment impacts near Cascade Locks. Similarly, the cumulative effects analysis of
environmental justice impacts does not discuss any positive or negative effects to tribal
members from developing a casino and resort in Cascade Locks.

'fhe DEIS concludes that the Warm Springs Site Alternative would generate economic
benefits to the Warm Springs population and provide employment opportunities for tribal
members. DEIS at 4-117. Yet, in a brazen abuse of conmimon sense and reason, the
cumulative effects ana}yéis of the environmental justice impacts of the Warm Springs
Alternative erroneously concludes that an increase in tribal income and an increase in
employment opportunities for tribal members from an on-reservation alternative would
actually generate a cumulative adversé impact on environmental justice populations.

DEIS at 4-217. Even assuming that the economic improvements generated by an on-
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reservation casino would meet only part of the Tribe’s needs, the .DEIS nonetheless
shockingly concludes that these benefits would actually be a cur#ulative harm.

The proposed project is inconsistent with the City of Cascade Locks Comprehensive Plan
(CCLCP) and is contrary to Statewide Planning Goal 9 and its imialementing rules
because the project would remove an unacceptable amount of land from industrial
zoning. Statewide Planning Goal 9 requires that comprehensive plans for urban areas
“IpJrovide for at least an adequate supply of sites of suifable sizeé, types, locations, and
service levels for a variety of industrial and commercial uses.” OAR 660-015-0000(9);
see also OAR 660-009-0000, 660-009-0005, 660-009-0010, 660-009-0015, 660-009-
0020, 660-009-0025. In turn, the CCLCP provides that the city shall “[p]rovide sufficient
commercially and industrially zoned land to encourage the expansion of existing
businesses and the establishmentﬂof new employment opporﬁmities.” CCLCP at l1I-B-1.
The proposed project would violate the Statewide Planning Goals and the CCLCP by
directly removing 60 acres of industrially zoned land, leaving Cascade Locks with a lack
of developable land zoned for industrial use.

The DEIS fails to address adequately the proposed project’s impact on Cascade Lock’s
industrially zoned land inventory. The DEIS acknowledges the loss of 60 acres of
industrially zoned land and then asserts that the remaining 69 acres of industrially zoned
land are adequate “[gliven the City’s and Port’s unsuccessful efforts in attracting industry
over the last 20 years.” DEIS at 4-8. However, the DEIS then goes on to tout-the project’s
growth-inducing effects and notes that the remaining industrially zoned land would likely
diminish to 49 acres once Interstate 84 is improved. DEIS at 4-9-13. Given the extreme

scale of the proposed project and the fact that the City of Cascade Locks would have its
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available industrially zoned land slashed in half, the project is contrary to the CCLCP and
to Statewide Planning Goal 9. |

The DEIS states that “[blased on discussions with the City of Cascade Locks officials, all
vacant commercial lands would be developed within the first five years of development
of the proposed project {Willoughby, 2006).” DEIS at 4-14. This resulting lack of
available commercial lands is inconsistent with the CCLCP and Statewide Planning Goal
9.

Additional clarification is necessary regarding the consistency of the proposed project
with the following: Columbia River Gorge National Scenic Area Washington and Oregon
Economic Development Plans (1999), Mid-Columbia Economic Development District

| Comprehensive Economic Development Strategy (2005), Historic Columbia River
Highway Master Plan (2006), City of Cascade Locks Transportation System Plan (2001),
Cascade Lockfs Downtown Development Plan and Strategy (2004), and Port of Cascade
Locks Industrial Park Improvement and Marketing Plan for the Initial Development
Phase (2000). The DEIS fails to identify the portions of the above plans that the project is
allegedly consistent with. See DEIS at 4-10~13. Rather, the DEIS merely points to
various impacts without identifying why or how these impacts would result in a project
that is consistent with any given plan. The analysis in the DEIS is conclusory,
msufficient, and lacking in specificity.

The DEIS fails to address adequately the impacts of stormwater runoff on water
resources resulting froin the proposed proj eét.

The DEIS fails to consider the potential for increased storm runoff and the corresponding

potential for increased pollutant loading.
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The DEIS fails to consider adequately water treatment, detention and retention.

The DEIS fails to address adequately facﬁity abilities to survive storm events, or address
the discharges for the storm water facilities associated with the interchange area and
limitations on the constructed treatment wetlands.

The DEIS .faii's to consider adequately impacts on air quality associated with the proposed
project.

The DEIS fails to provide analysis of contributions to hazardous air pollutants (HAP.s)
resulting from the construction of a new major freeway entrance and exit point, and
significant diesel emissions due to supply trucks and recreational vehicles parked at the
casino. Current federal policy requires quantitative evaluation of mobile source HAPs on
large projects involving substantial diesel truck trafﬁc, and there is no proof that the
current proposal is exempted from such an evaluation.

The DEIS improperly relies on the nﬁtigation of other sources to diminish the evaluation
of the proposed impacts on air quality.

The DEIS fails to include a risk assessment regarding diesel particulate matter emissions,
or provide a baseline risk assessment given that the casino appears to be located near
major industrial sources.

The DEIS fails to show the quantification and sources of emissions with respect to the
casino. It is assumed that most of the emissions are associatéd' with mobile sources.
However, if the sources quantified are all stationary, then the casino could be a major
source for purposes of the New Source Review.

The DEIS fails to quantify the reductions, conduct dispersion modeling, and aﬁalyze the

impacts of reduced emissions based on the changes in concentration. While the health
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impacts of some pollutants would be difficult to determine, it is possible to evaluate the
impacts on visibility, cancer risk, and chronic human health hazards.

The DEIS fails to consider the construction-related air quality impacts resulting from
diesel particulate matter. There is no quantification of emissions to suggest that
construction emissions do not need initigation.

The DEIS implies that the casino facility would be a major source of air pollution, but
then inconsistently states that no permitting is currently appropriate.

The DEIS fails to set forth the potential to emit of the boiler and water heater,
information needed to determine the necessity of a permit under federal “Prevention of
Significant Deterioration” permitting rules, which are based on the potential of a project
to impact air quality.

The DEIS faiis to consider the impact of the project’s proposed 20,000 additional
vehicles per day on the levels of air toxic emissions, improperly relying on estimated
downward trends of overall volatile organic compound emissions in the Gorge. This is
improper because, based on the DEIS’s own projections, in the long run the casino would
essentially increase emissions above today’s levels, with no prediction that the Gorge
would again achieve the level of emissions it has currently achieved due to historical
reductions.

The DEIS fails to consider the impacts on air quality resulting from an increase in
housing attributable to the casino. New homes would result in emissions from residential
heating, wood combustion, and associated vehicles. The DEIS should consider the
number of workers, the percentage who are likely to relocate to Cascade Locks, and the

resultant impacts.
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The DEIS relies on inconsistent numbers when consid.ering the impacts resulting from
vehicle use. In some areas, it states that there would be up to 10,000 vehicle trips per day;
in others, a‘combined 20,000 vehicle trips per day.

The DEIS fails to provide any quantitative analysis to show that HAP emissions would
trend downward.

The DEIS fails to provide sufficient discussion of the .OD'OT screening levels for carbon
monoxide to determine how they would ensure that there are no exceedences of the
National Ambient Air Quality Standards. The project would not be allowed to contribute
to an exceedence and it is doubtful that the Department screening levels take into account
sufrounding and contributing emission sources.

The DEIS fails to address the increase in local population and housing for the Hood River
alternative, similar to the Cascade Locks section.

The DEIS fails to raise small particulate emissions in the project section, but later |
mentions it as the primary health concern. These emissions should be quantiﬁed? and a
risk assessment should be conducted based on ambient concentrations.

Thé DEIS fails to adequately address impacts to numerous biological resources.

The seﬁsitive species and habitat in the vicinity of the Cascade Locks Site include
Northern spotted owls, bald eagles, peregrine falcons, Canada lynx habitat, Wolverine
habitat, deer, elk, black bear, mountain lion, Larch Mountain salamander, Oregon slender
salamander, Cope’s Giant salamander, Cascade torrent salamandér, northern painted
turtles, western pond tu'rﬂes,‘ hommed grebes, harlequin ducks, Baird’s shrew, Pacific
fringe tailed bais, Pacific pallid bats, fisher, Crater Lake tightcoil (mollusk), Dalles

sideband (mollusk), Puget Oregonian (mollusk), Columbia Oregon (mollusk), piliated

75



woodpeckef, marten, numerous species of land birds, numerous species of waterfowl,
Lower Columbia River Chinook, coho and steelhead, and bull trout. See USDA Forest
Service, Final Environmental Impact Statement, Site-Specific Invasive Plant Treatments
for Mt. Hood National Forest and Columbia River Gorge National Scenic Area in
Oregon, including Forest Plan Amendment #16 (March 2008), at 3-191-3-127 (available
at <http://www.fs.fed.us/r6/invasiveplant-eis/site-specific/MTH/>}. The DEIS fails to
evaluate all of these species and the potential adverse impacts of the project on these
species and their habitat.

'The DEIS faiis to address impacts to wetlands from potential erosion and sediment
transport that may occur as a result of overflow from the constructed wetlands during
storm events.

The DEIS fails to delineate lost habitat between riparian upland and wetlands.

The DEIS contains contradictory statements regarding the impact of the proposed project
on fish species, _sorﬁe of which also contradict biological opinions prepared by the
National Marine Fisheries Service.

The DEIS fails to provide a developed planting plan to mitigate the loss of vegetation
resulting from the proposed project.

The DEIS fails to adequately consider actual impacts on socioeconomic conditions
associated with the proposed project.

The DEIS fails to prove that the proposed Cascade Locks casino would provide
fes_ervation employment as is required. If casinos are disqualified for not providing
reservation employment, it does not matter under DO1 policy that other employment

would be created.
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¢ The DEIS states that the Historic Columbia River Highway Advisory Committee and the
signatories to the Programmatic Agreement on the historic highway would prepare
conditions for allowing the proposed impacts to the Historic Columbia River Highway.
DEIS at 4-66. The signatories include the FHWA, ODOT, the State Historic Preservation
Office, the City of Cascade Locks, and Hood River County. DEIS at 4-66. The DEIS
does not discuss whether the Forest Service or the Columbia River Gorge Commission
were consulted regarding potential impacts to historic resources and the purported
conditions related to impacts to the historic highway. The BIA should consult with these
agencies prior to drawing conclusions regarding potential impact to the historic highway.

e The DEIS fails to adequately.consider impacts on transportation networks associated with
the proposed project.

» The DEIS fails to consider traffic, safety, noise, roadbearing capacity, or dumpsite
impacts for the Hood River Alternative. Soil hauling offsite would require 65,000 to
100,000 truck trips each way. The DEIS violates NEPA in terms of providing a clear
comparison of the impacts of alternatives,

o The DEIS fails to conduct level of service analysis to determine weekday peak hour
impact to traffic operations.

¢ The DEIS fails to adequately consider impacts on scenic resources and the visual
environment associated with the proposed proj ecf;

This extensive list of technical deficiencies renders the DEIS invalid. It cannot serve as
the basis for the BIA action to approve the Tribe’s request. If the BIA does not reject the Tribe’s

request, a supplemental DEIS would have to be prepared and released for public comment.
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II1.  The Tribe’s Application Fails to Satisfy Federal Environmental and Historic
Preservation Laws

A. The Application Viclates the Columbia River Gorge National Scenic Area
Act

Both the Cascade Locks and Hood River sites are located within the Columbia River
Gorge National Sceﬁic Area. Therefore, the requirements of the Scenic Area Act must be taken
into account.

With very limited exceptions that are not applicable here, under section 14(d) of the
Scenic Area Act, no action may be taken in the Scenic Area by any federal agency without a
prior determination by the Secretary of Agriculture (through the National Scenic Area office of
the United States Forest Service) that the proposed action is consistent with the Scenic Area Act.
See 16 U.S8.C. § 544/(d) (“Federal agencies having responsibilities within the scenic area shall
exercise such responsibilities consistent with [the Scenic Area Act] as determined by the
Secretary.”); see also Management Plan for the Columbia River Gorge National Scenic Area (as
amended through June 2007) (Management Plan), at II-7-58 (General Management Area (GMA)
Policy No. 3). The DEIS fails to acknowledge that the Secretary of Agriculture is the ultimate
* decision maker as to whether the proposed action—at either the Cascade Locks or the Hood
River Site—would be consistent with the Scenic Area Act.

For example, at section 3.11.2, the DEIS states that the project must be consistent with
the Scenic Areé Act, but fails to mention that ;hc Secretary of Agriculture is the person
designated by the Act to make that determination of consistency. In addition, in numerous places
the DEIS sets forth the Tribe’s arguments about why the Tribe believes the Scenic Area Act does
not apply to this project, and then—almost as an afterthought—presents the Forest Service’s

legal conclusions as merely a viewpoint that differs from that of the Tribe, while failing to
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acknowledge that the Forest Service (on behalf of the Secretary of Agriculture) is the ultimate
decision maker on applicability of and consistency with the .Scenic Area Act. See DEIS at 2-33,
2-43, 3-127, 4-17-4-18. The manner in which the DEIS presents the Tribe’s and Forest Service’s
viewpoints side by side, without any acknowledgment that the Forest Service is the decision
maker, is inappropriate and reflects the biased manner in which the DEIS was prepared. In fact,
an early draft of the DEIS represented only the Tribe’s arguments, to which the Forest Service
Objecied. See Comments of Diana Ross, USDA Forest Service, August 11, 2006. The Finat EIS
must clearly state that the Forest Service is the ultimate decisi.on maker on applicability of and
conslisten-cif with the Scenic Area Act and that the BIA must officially reqﬁest a consistency
determination from the Forest Service prior to taking any action on the proposed project.

The Scenic Area Act divides all land within its boundaries into three categories: Urban
Areas, Special Management Areas, and the General Management Area. See 16 U.S.C. § 544b;
Management Plan at 2. The Hood River properties are located entirely within the General
Management Area. A majority of the Cascade Locks Site is located in an Urban Area within the
National Scenic Area. Access to the Cascade Locks Site would be provided by Interstate 84 at
the prc;posed Férest Lane interchange. Interstate 84 traverses the entire length of the federally
designated National Scenic Area, from the Sandy River at the western boundary across 83 miles
of highly sensitive lands to the Deschutes River at the eastern boundary. The Cascade Locks Site
includes proposed construction outside the urban area boundary, including the removal of the
existing Herman Creek interchange at milepost 47.31 of Interstate 84, the construction of an
additional eastbound travel lane that would be added to Interstate 84 fo service commercial
traffic and that appears to partially extend outside the urban area boundary, and in—wgter impacts

to Herman Creek for the construction of transportation improvements.
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As explained below, the proposed action violates numerous provisions of the Scenic Area
Act and its implementing rules. The BIA should reject both the Hood River and the Cascade
Locks Sites.

1. Because the Hood River Site Violates the Scenic Area Act, It Is Not a
Viable Alternative

Before taking any action at the Hood River site, the BIA must request a determination by
the Forest Service as to whether the action would be consistent with the Scenic Area Act and its
implementing rules, including the Managemeﬂt Plan. 16 U.S.C. § 544/(d); see also Management
Plan at [1-7-58 (GMA Reviéw Uses Policy No. 3) (“Uses by state or federal agencies shall
comply with the policies and guidelines in the Management Plan.”). Unless and until the
proposed action is declared consistent with the Scenic Area Act and Management Plan by the
Forest Service, the BIA cannot authorize the proposed action.

The DEIS fails to affirmatively acknowledge that proposed land use or.deVelopment
activities (such as construction or use of a road or development of new buildings) on lands not
already held in trust at the Hood River Site are subject to review for consistency with the Scenic
Area Act and implementing rules. Instead, the DEIS makes vague and uncertain statements, such
as “development in those areas could be subject to review under the Columbia River Gorge
National Scenic Area Act” (DEIS at 3-127, emphasis added); “tht? Forest Service contends that
the access road would require a consistency review” (DEIS at 4-i.8, emphasis added; see also
DEIS at 2-43); and “Forest Service claims access road would be subject to consistency review”
(DEIS at 2-33, emphasis added). The Final EIS must clearly state that land use and development
activities within the National Scenic Area are regulated and require consistency review and that

the Forest Service is the ultimate decision maker on consistency with the Scenic Area Act.
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The DEIS presents, without analyzing, the Tribe’s “position” that it has a “right” to
access the trust land at the Hood River Site, and that ﬂﬁs somehow justifies a wholesale waiver
from the requirements of the Scenic Area Act for future development on non-trust lands. DEIS at
3-127 n.9; see also DEIS at 2-33, 2-43 n. 4, 4-18. If the Final EIS retains a recitation of the
Tribe’s “position,” then the Final EIS should also evaluate that position to determine whether it
is consistent with the law. For example, does the Tribe indeed have a “right” to “access” its trust
land? If so, what is the source of authority for such a “right?” If a “right” to “access” the trust
land exists, does that mean that any new access road built on lands not held in trust—regardless
of location or design characteristics—would be exempt from Scenic Area consistency review?
Would a “right” to “access” mean simply that the Tribe may access the property, or that the
Tribe may create riew access for the general public for commercial gaming purposes, including
the construction of new overpasses at the Historic Columbia River Highway and casino site and
a new road capable of sustaining thousands of vehicles daily, all without revi.ew under the Scenic
Area Act and rules? In addition, if the BIA retains a statement of the Tribe’s current “positién,”
then it should note that that position contradicts the April 6, 2004 Gaming Compact between the
Tribe and Oregén Governor Kulongoski, in which the Tribe expressly conceded that “[t]he Hood
River Fee Lands [owned by the Tribe] are subject to the Gorge Act’s land management plan, 16
U.S.C. § 544d.” Tribal-State Compact for Regulation of Class Il Gaming Between the
Confederated Tribes of the Warm Springs Reservation of Oregon and the State of Oregon,

April 6, 2004, at 4. With the DEIS as drafted in its current form, the BIA is abdicating its
responsibilities and giving a free pass to the Tribe by setting forth the Tribe’s unsupported

argument without even attempting to address the issues and questions discussed above.2

20 The BIA’s approach is disappointing but hardly surprising, given that the BIA’s consultants
apparently allowed the Tribe to review drafts of the EIS before any of the decision-making agencies were

81



The DEIS correctly states that the Forest Service concluded in 2001 that the proposed
fee-to-trust transfer of 175 acres of Scenic Area lands at the Hood River Site (Option B of the
Hood River Alternative) would be inconsistent with the Scenic Area Act. DEIS at 4-18. The
DEIS cites the Forest Service’s 2001 preliminary consistency determination, but fails to include
a copy of this document and fails to list it in the References. See DEIS References at 7-7 (entry
for “Forest Service”). The Final EIS should include a copy of this two-page preliminary
consistency determination, given the importance of the legal issues discussed therein. The Final
EIS should also correctly identify this document in the list of References.

As will be explainéd below, the consistency requirements of the Scenic Area Act require
the Tribe’s proposal to be rejected:

a. The proposed action is not an allowed use under the scenic
area rules

The subject properties involved in the Hood River request are zoned “Commercial
Forest,” “Small Woodland” and “Public Recreation” under the Scenic Area Act’s Management
Plan. . Under the Management Plan, properties zoned in these categories may not be used for
activities other than those uses specifically allowed by the Plan. See Management Plan at 11-6-1—
11-6-2 (Public Recreation); [1-2-6-11-2-12 (Commerbiai Forest and Small Woodland). Casino
gaming and accessory commercial uses are not allowed uses in any of these zones. These
proposed uses are, therefore, prohibited in these zones. See also 16 U.S.C. § 544d(d)(2)
{providing that Scenic Area forest lands may be converted only to agricultural lands, recreational
areas and open épaces and, by implication, prohibiting forest lands from being used for

commercial purposes).

invited to do so, and given the e~mail dialogue between the BIA’s consultants (who were paid by the
Tribe) and the Tribe’s attorneys. In one e-mail, an HDR consultant referenced the Tribe’s attorneys’ legal
argaments that the project is exempt from the requirements of the National Scenic Area Act and stated
that the Tribe’s legal analysis “is our assumption for the Hood River site.” Exhibit F.
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b. The Scenic Area Act prohibits commercial development of the
- subject property

In order to preserve the Gorge’s spectacular landscape and remarkable natural resources,
the Scenic Area Act limits commercial development within the Scenic Area. The Act expressly
prohibits commercial development within the Special Management Areas. 16 U.S.C.

§ 544d(d)(5). Within the General Managément Area, commercial developmenf is prohibited

~ when such development would adversely affect scenic, cultural, recreational, or natural
resources, Id. § 544d(d)(7); see also Management Plan at 4. Economic development is
encouraged to occur within the designated Urban Areas of the scenic area in a manner consistent
with the protection and enhancement of scenic, natural, cultural and recreation resources of the
Columbia River Gorge. 16 U.S.C. § 544a.(2).

It is indisputable that a casino—with all its ancillary facilities, such as hotels, restaurants,
gas stations, and parking lots—would have an enormous adverse impact on scenic, cultural,
recreational and natural resources in the Hood River area and the Scenic Afea as a whole. This
- sort of development is precisely what the Scenic Area Act was intended to prohiBit. To allow the
proposéd action would be to allow unprecedented development to proceed, without regard to
adverse impacts on the area’s scenic, cultural, recreational, and natural resources, and in express
violation of the National Scenic Area Act. Thus, the BIA cannot approve the request.

c. The proposed action would violate scenic resource protection
rules

Part I, Chapter 1 of the Management Plan for the Scenic Area outlines the applicable
resource protection standards. Whether or not the parcel is visible from any Key Viewing Areas

(KVAs), new buildings and associated roads must be sited and designed to retain existing
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topography, and reduce grading to the maximum extent possible. See Management Plan, Part I,
Chaptuer I {(Scenic Resources).

The proposed development would be extremely visible from several KV As, including the
Columbia River, the Historic Columbia River Highway, Interstate 84, Washington State Route
14, Washington State Route 141, Oregon Highway 35, and possibly Panorama Point Park.
Because of this visibility, heightened scenic resource protection rules apply. Management Plan at
I-1-7-1-1-14 (GMA Scenic Protection Guidelines). The proposed action would likely violate
virtually every a;ﬁplicable scenic resource protecﬁon provision. The Tribe has provided no
assurances that these rules would be honored.

d. The proposed action would vieclate landscape setting rules

The proposed action also violates the landscape setting provisions of the Scenic Area Act
rﬁies. See Management Plan at 1-1-15-1-1-29 (landscape setting rules). Generally, new
developments must conform to the surrounding landscape. The subject property is located within
Coniferous Woodlands and River Bottomlands landscape settings. The proposed action would
appear to violate a number of the rules for these settings. See Management Plan at I-1-16-I-1-17
(Coniferous Woodlands rules); Management Plan at [-1-26-1-1-27 (River Bottomlands rules).
For example, structure height must remain below the forest canopy in Coniferous Woodiand
areas, which is unlikely for hotels and parking garages. See Management Plan at I-1-17
(Coniferous Woodland Design Guideline No. 1).

e. The proposed action has the potential to adversely impact
sensitive wildlife and plants

The lands subject to the proposed action may be host to, or within 1,000 feet of, several
rare and sensitive wildlife and plants. The proposed development has the potential to adversely

impact these and other species. Neither the Tribe nor the BIA has taken any of the steps required
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of a proposed action that is within 1,000 feet of sensitive plant or wildlife area. See Management
Plan at-1-3-18-1-3-29.

f. The proposed action would adversely impact recreational
resources

The subject property directly abuts the HCRH, the Mark O. Hatfield Trailhead, aﬁd the
HCRH State Trail Park. The HCRH is recognized nationally for its scenic beauty and historical
significance.

The proposed action would forever destroy the historic, scenic, and recreational values of
this section of the HCRH and the State Trail Park. By sitting immediately adjacent to the HCRH
and the P'c;rk, a massive casino (projected at 75,000 square feet with a 6- to 8-story parking
garage) and related facilities would be fundamentally incompatible with the tranquility and
scenic wonder of the park, which is ‘open only to bicyclists and pedestrians. There is no way
these facilities could be placed in close proximity to these sites without destroying the values
they were established to protect.

Because the proposed action would harm scenic, recreational, and historic resources
within the Scenic Area, and would irreparably damage the continuity and historic integrity of the
HCRH, taking this land into trust for the intended purpose is inconsistent with the Scenic Area
Act. See 16 U.S.C. §§ 544a(1), 544;.

Furthermore, under the Management Plan; new non-recreational uses on Public
Recreation lands may not be approved if they would interfere with existing public recreation uses
on adjacent lands or would permanently commit the majority of a parcel to a non-recreational
use. Management Plan at 11-6-4 (Approval Criteria for Non-Recreational Uses in Public
Recreation Nos. 1.A & 1.B). Granting trust status to the subject property for the purpose of

allowing ancillary development for a gaming facility would violate these approval criteria.
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2. Because the Cascade Locks Site Viclates the Scenic Area Act, it is not
a Viable Alternative

a. The DEIS fails to note that the Cascade Locks Site requires a
Scenic Area consistency determination from the Forest Service
before the BIA may take action
Before approving a new land use or development activity within the National Scenic
Area, federal agencies such as the BIA must receive a determination from the Forest Service as
to whether the activity would be consistent with the Scenic Area Act. 16 U.S.C. § 544/(d)
(“Féderal agencies having responsibilities within the scenic area shall exercise such
responsibilities consistent with [the Scenic Area Act] as determined by the Secretary.”); see also
Management Plan at 11-7-58 (General Management Area (GMA) Policy No. 3). |
For two reasons, the Cascade Locks Alternative requires a Scenic Area consistency
determination before the BIA may take action. First, all new land uses and development
activities within the National Scenic Area—including those within Urban Areas—must be
consistent with the Scenic Area Act. Second, the Cascade Locks Site is partially within a Special
Management Area, outside the Cascade Locks Urban Area boundary. These two reasons will be
discussed below.
b. All new land uses and develoﬁment activities within the
National Scenic Area—including those within Urban Areas—
must be consistent with the Scenic Area Act
Although Scenic Area land use guidelines do not apply within the Urban Areas, all new
land use and development activities within Urban Areas must take place in a manner that is
consistent with the National Scenic Area Act. There are two purposes of the Scenic Area Act.
The first and foremost is to “protect and provide for the enhancement of the scenic, cultural,

recreational and natural resources of the Columbia River Gorge.” 16 U.S.C. § 544a(1). A

second—and subordinate—purpose is to “protect and support the economy of the Columbia
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River Gorge by encouraging growth to occur in existing urban areas and by allowing future
economic developmeﬁt in a manner that is consistent with paragraph (1),” which is the first
purpose. 16 U.S.C. § 544a(2) (emphasis added). The second purpose—protecting the economy
of the Columbia River Gorge~-has two components. First, growth should occur in existing
Urban Areas. Second, such growth must occur in a manner consistent with the protection and
enhancement of the scenic, natural, cultural and recreation resources. Thus, Congress intended
the Act to ensure that development within Urban Areas is .clonsistent with the primary purpose of
the Act, which is reSO‘ufce protection and enhancement.

Other provisions of the Act demonstrate that Congress intended to prohibit development
within Urban Areas if it would result in an adverse impact on Gorge resources. As noted above,
the second purpose of the Act encourages growth to occur in the existing Urban Areas. Section
6(a)(2) of the Act requires the Commission to complete a study to “identify opportunities to |
enhance the economies of communities in the Scenic Area in a manner consistent with the
purposes of this Act.” 16 U.S.C. § 544d(a)(2). Given that growth is to occur in Urban Areas, the

“requirement that the Commission identify opportunities for growth in a manner consistent with

_ _the purposes of this Act shows that Congress intended such growth to take place without
adversely affecting the resources within the Scenic Area. In summary, uses within the Urban
A“reas must not adversely impact the scenic, natural, cultural or recreation resources on lands
within the Scenic Arca and outside of the Urban Area boundaries.

In addition to the requirements of the Scenic Area Act, the January 3, 2008 Artman
Guidance expressly states that the BIA must evalﬁgte proposed off-reservation casinos to
determine whether they would bé located adjacent to any federally designated conservation

areas, and implies that when this is the case, casinos are presumed to be incompatible and should
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be denied. In the case of the proposed Cascade Locks Site, the project would be sited partially
within a Special Management Area of the National Scenic Area, within 1.2 miles of a fédera}ly |
designated Wildernéss Area, and within a half-mile of a federally designated National Scenic
Trail. Pursuant to the Artman Guidance, the proximity of the proposed casino to these federally
protected conservation areas and the concomitant adverse impacts to these resources that would
result warrants a denial of the request for an off-reservation casino at the Cascade Locks Site,

c. The DEIS miscdnstrues the Scenic Area Act and the economie
development plans adopted thereunder.

The DEIS states that “[t]he Cascade Locks Resort and Casino Project site is within t.he
City of Cascade Locks urban area, which would support the Managément Plan for the Columbia
Rivér Gorge National Scenic Area goals to encourage development within the urban area, and is,
therefore, consistent with the Management Plan for the Columbia River Gorge N.ational Scenic
Area.” DEIS at 4-10. The DEIS similarly construes the Columbia River Gorge National Scenic
Area Waskington and Oregon Economic Development Plans (1999). DEIS at 4-10. In both
instances the DEIS mischaracterizes the purpose of the Scenic Area Aét and the planning
documents adopted pursuant to the Act.

In the first instance, the DEIS conflates the second purpose of the Act with the goals of
the Management Plan. As specified in the Act, the Cascade Locks Urban Area is exempt from
direct regulation under the rules in the Management Plan. However, the Act never exempts the
Cascade Locks Urban Area from the broad second purpose of the Act. On this point, the DEIS
misrepresenfs the Act’s second purpose. As explained above, the seccmd. purpose of the Act
allows economic development only if it is consistent with the first purpose of the Act. Thus,
economic development within an urban area must proceed ina way that protects and enhances

the scenic, natural, cultural, and recreational resources of the National Scenic Area. The DEIS
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repeatedly fails to acknowledge the qualifying clause of the second purpose of the Act. This must
be rectified before the NEPA process is complete.
In the second instance, the DEIS misrepresents the fundamentél purpose of the Columbia
River Gorge National Scenic Area I/T./ashington and Oregon Economic Development Plans
(1999). The Scenic Area Act requires the development of an Economic Development Plan
expressly for the purpose of allocating federal grants for economic development. 16 U.S.C. §
544i(a). Critically, the Act requires that “all activities undertaken under the grant[s] are certified
by the [Columbia River Gorge] Commission as being consistent with the purposes of the Act, the
management plan, and land use ordinances adopted pursuant to this Act. 16 U.S.C, 544i(c)(1).
Thus, even under the Gorgewide economic development plans, development activities in urban
areas must be reviewed for consistency with the purposes of the Act. The DEIS grossly
mischaracterizes the structure and meaning of both the second purpose of the Act and the
economic development plans,
d. The Cascade Locks Site is barﬁally within a Special
Management Area—outside the Cascade Locks Urban Area
beundary-where new commercial development is prohibited
The proposed'.Cascade Locks Site 1s partially within the “Gates of the Columbia River
Gorge” Special Management Area (“SMA”) of the National Scenic Area. See 16 U.S.C. §
544b(b)(1). The Scenic Area Act strictly prohibits commercial development within the SMAs. 16
U.S.C. §§ 544d(d)(5), 544(7)(2). Because the project extends into a Special Management Area, it
requires a Scenic Area consistency determination by the Forest Service before the BIA may take
action. In addition, because project is new commercial development that includes components |

within a Special Management Area, the project must be denied.

The portions of the project that would be within the Gates of the Columbia River Gorge
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Special Management Area include the Herman Creek interchange, which would be closed as part
of the casino and resort development. DEIS at 2-10, Figure 2-5. In addition, the project would
construct a new auxiliary eastbound lane along Interstate 84 to service the proposed casino and
resort, and the new lane would be partially located within the SMA. Finally, the proposed
dewatering and in-water work in Herman Creek would be partially located within the SMA.

In 2001 the Columbia River Gorge Commission adopted a Final Order revising the -
boundary of the Cascade Locks Urban Area. Sée Final Order of the Columbia River Gorge
Commission, (Modified) Minor Urban Area Boundary Revision — City of Cascade Locks UA-
98-01 (April 17, 2001) (attached as Exhibit B). This boundary revision is not discussed in the
DEIS or depicted on any of the maps circulated with the DEIS, but is depicted on the Forest
Service’s current map of the Columbia River Gorge. Pacific Northwest Recreation Map Series:
Columbia River Gorge (USDI Bureau of Land Management and USDA Forest Service, 2007)
{map and relev;mt excerpt attéched as Exhibits N & O). The current urban area boundary is
substantially different from the pre-2001 boundéry, especially within the Project Site along
Interstate 84. |

As stated in the DEIS and depicted in Figure 2-5, the proposed modification to the Forest
Lane interchange would include expanding 1-84 an a\;erage of 14 feet to the south over a 0.8-
mile highway segment. DEIS at 2-10-2-11, Figure 2-5. This new lane would extend outside the
Urban Area boundary and into the Gates of the Gorge Special Management Area in at least two
places. In addition, the proposed development at the Herman Creek interchange would be wholly
within the Special Management Area. Firially, the in-water work and dewatering of Herman
Creek would be partially within the SMA.

The DEIS is deficient for failing to use the current urban area boundary in its analysis and
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for failing to apply the Sceric Area Act’s prqhibition on commercial development in the Special
Management Areas. Moreover, because the project, which is indisputably commercial in nature,
extends outside of the existing urban area boundary and into a Special Management Area, the
project should be denied.
e. Even if the Cascade Locks Site were located completely within
the Urban Area, it would nevertheless be inconsistent with the
Scenic Area Act

If approved, casino proponents anticipate at least three million visitors per year to the
.small town of Cascade Locks, which currently has a population of 1,100. This number does not
include additional traffic for vendors and employees. The DEIS predicts an additional 20,000
vehicle trips per day on I-84 through the Natioﬁal Scenic Area, nearly doubling the existing
traffic. The amount of additional traffic, people, noise, air pollution, light pollation, water
pollution and other impacts to the sensitive resources of the Scenic Area would be enormous.
Coﬁgress certainly did not intend to designate the Scenic Area for protection,- yet allow uses
within Urban Areas that cause unacceptable and significant adverse impacts to the resources of |
the National Scenic Area. Because the casino and its associated development would result in
significant adverse impag:ts to the scenic, natﬁrai, cultural, and recreational resources of the
National Scenic Area, 1t must be rejected.

The DEIS analysis of recreation resources fails on at least three. grounds. First, it fails to
discuss all potential direct, indirect, and cumulative impacts to recrgation resources, For
example, while the DEIS acknowledges that the Pacific Crest Trail crosses the Columbia River
on the Bridge of the Gods, it does not discuss how increased traffic on the Bridge of the Gods

~ would impact the use of the bridge as a National Scenic Trail and as a recreation resource

protected by the Scenic Area Act. Similarly, the DEIS does not address other recreation
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resources in the immediate vicinity of the project. These include the Herman Creek Trail, the
Wabhclella Falls Trail, John Yeon State Park, and Forest Service Trail 400, which is currently
used by mountain bikers and.which may become a destination mountain biking trail in the near
futare. In addition, the immediately adjacent areas of Herman Creek, Government Cove, and the
Columbia River are popular for sport fishing, Finally, the Cascade Locks area is popular for
sailing, windsurfing, and kiteboarding. The DEIS acknowledges the existence of some, but not
all, of these resources and activities. But more importantly, the DEIS does not analyze the
potential impact to any of them.

Second, the DEIS does not discuss whether the direct, indiréct, and cumulative impacts of
the project would likely impede or violate the purposes of the Act and the goals, objectives,
policies, and guidelines of the Scenic Area Management Plan. Even accepting the BIA’s
conclusion that the Cascade Locks Alternative would b.e exempt from the requirements of the
Management Plan, the measure of the effect to recreation resources for NEPA purposes is the
degree to which the proposal and would conform to the requirements of the Management Plan.

The Management Plan provides goals, objectives, policies, and guidelines for the
protection and enhancement of recreation resources. Management Pian at [-4-1-1-4-26. These
include rules that prohibit incompatible uses on lands adjacent to recreation resources and creates
a system of recreation intensity classes that dictate the scale and intensity of recreation
development that may be allowed in specific areas. For example, the Recreation Intensity Class
(RIC) for the portions of the Pacific Crest Trail and the Wahclella Falls Trail in the vicinity of
the proposed casino is RIC Class 1, which allows the lowest level of recreation intensity.
Management Plan at 1-4-14-1-4-23 and 1-4-26-1-4-28. The DEIS explains that developing the

Cascade Locks Alternative site would result in 114,000 to 207,000 new visits to recreation sites -
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in the Scenic Area annually, yet concludes that this would have a minor affect on recreation
resources in the National Scenic Area, DEIS at 4-120. An additional 114,000 to 207,000 new
visitors to recreation sites designated RIC 1 may overwhelm recreation resources in a manner
inconsistent with the Management Plan and Scenic Area Act.

With regard to scenic resources, as a threshold matter, the DEIS applies the wrong visual
analysis methodology for analyzing the probable impacts of the Cascades Locks Alternative. The
DEIS uses the FHWA’s visual assessment methodology to evaluate the existing condition of the
viewshed and to evaluate possible effects to the viewshed. As was explained by commenting
agencies such as the Forest Sewicé and ODOT, the more appropriate metric for measuring
impacts to scenic resources in the Scenic Area is the Management Plan for the Columbia River
Gorge National Scenic Area. See August 11, 2006 comments of Diana Ross, Forest Service;
August 24, 2006 comments of Kristen Stallman, ODOT. The Management Plan is based on
objective criteria and provides a uniform basis for evaluating the alternatives Iﬁroposed in the
National Scenic Area.

Acceptin'g the BIA’s contention that the development within the Cascade Lock Urban
Area is exempt from the Management Plan guidelines, the measure of the impact to scenic
resources of the National Scenic Area is still the degree that the proposal would be consistent
with the Management Plans. goals, objectives, policies, and guidelines for protecting scenic
resources. Management Pién at I-1-1-1-1-36. The BIA should identify the applicable scenic
standards, or visual quality objectives, for measuring the potential adverse scenic impacts of this
project. Notably, the Management Plan guidelines were based on a scenic resources inventory
based on the Forest Service’s Visual Management System. The Forest‘Service has since adopted

a new methodology, the Scenery Management System, for evaluating scenic resources. Despite
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the presence of formal guidelines designed to inventory and protect scenic resources in the
Scenic Area, and the presence of two Forest Service methodologies for evaluating impacts to
scenic resources, the DEIS has chosen a different methodology for evaluating scenic impacts.
The analysis in the DEIS must be reviéed to include an analysis based on the existing regulatory
scheme and the methodologies already in place for the evaluation and protection of scenic
resources in the National Scenic Area. This will ensure that an evaluation of the potential
impacts of the Hood River alternative and the Cascade Locks aiternative is based on uniform
terminology and a fair side-by-side comparison.

Also, the visual simulations in the DEIS are insufficient for evaluating the potential
impacts of the Cascade Locks alternative. See DEIS Figures 4-14-4-20. The DEIS does not
include simulations from all key viewing areas that would be affected by the proposed
development. This inclﬁdes views from the Columbia River adjacent to the development site and
view from the Pacific Crest Trail. In addition, for the purposes of accurately depicting all
impacts for the purposes of NEPA, the DEIS should include visual simulations of views from
Table Mountain and Hamilton Mountain. The visual simulations should be accompanied by an
analysis of the amount of area of the building site exposed to KVAs; the éegree of existing
vegetation providing screening; the distance from the building site to the KV As; and, for linear
KVAs such as roads, the linear distance along which the site is visible.

The DEIS states that 200 linear feet of Herman Creek would be temporarily dewatered
during construction of bridge piers for the proposed expansion of Interstate 84. DEIS at 4-48.

~ Also, portions of the Herman Creek riparian area would be either temporarily or permanently
impacted by the preferred alternative. DEIS at 4-47-4-48, see also Biological Assessment Figure

4. These impacts would occur on land designated Forest and/or Open Space in a Special
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Management Area of the National Scenic Area. Consequently, the proposed activities would be
subject to review for compliance with the Management Plan for the Scenic Area Act, including
all applicable natural resource protection policies, objectives, goals, and guidelines. See
Management Plan at I-3-30-1-3-31. In addition, the stormwater management system would
deposit stormwater into the Columbia River and possibly require armoring of the stormwater
outfall. The Columbia River is part of the .Gcneral Management Area of the National Scenic
Area. Pursuant to the purposes of the Scenic Area Act, the BIA must ensure that releasing
stormwater to the Columbia River does not cause adverse effects to the natural resources of the
Columbia River.

Even if the proposed new [-84 interchange and auxiliary lane is redesigned to be located
completely within the Cascade Locks Urban Area, the proposed dewatering of Herman Creek,
the impacts to the Herman Creek riparian area, and the impacts to upland forests may cause
adverse impacts to natural resources in the National Scenic Area. For example, the dewatering of
Herman Creek may adversely affect fish and amphibians that migrate through the impacted area
to the National Scenic Area. Similarly, species that use habitat straddling the Scenic Area
boundary may be impacted when upl;':md forests are removed. Pursuant to the Scenic Area Act,
the BIA must ensure that any such direct, indirect, or cumulative adverse impacts are avoided.

3. The Cumulative Impacts of the Development Must Also Be
Considered Under the Scenic Area Act

As is required under NEPA, the Scenic Area Act also requires a consideration of
cumulative effects. 16 USC § 544(a)(3). A cumulative impacts analysis should consider the
combined effects of the proposed action together with the effects of past, present, and reasonﬁbly
foreseeable future actions on all lands in the same area. See id.; Management Plan Glossary at 6

(definition of “cumulative effects”). The discussion in section IL.D.1 establishes that the DEIS
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fails to satisfy the cumulative effects requirements of NEPA. The DEIS is similarly deficient
under the Scenic Area Act. In addition, the adverse cumulative effects at both the Hood River
and Cascade Locks Sites render the project inconsistent with the Scenic Area Act and compel
denial of the Tribe’s request.

The cumulative impacts analysis in the DEIS erroneously describes the second purpose of
the Act by stating that “growth and economic development within the urban areas should be
encouraged to protect and support the economy of the Columbia River Gorge.” DEIS at 4-168.
Critically, the DEIS ignores the Act’s qualification that economic development is allowed only if
it is consistent with the protection and enhancement of scenic, natural, cultural, and recreational
resources. 16 U.S.C. 544b(a)(2). Unfettered economic development is not allowed.

The BIA’s erroneous reading of the Scenic Area Act results in an inadequate analysis of
cumulative impacts. For example, the DEIS does not analyze the cumulative impacts of
population growth on the available land with_in urban areas in relation to the Scenic Area Act’s
statutory provisions and implementing regulations pertaining to urban area boundary revisions.
The DEIS states that the Scenic Area Act left development in urban areas exclusively to the
purview of urban area comprehensive plans and zoning ordinances. DEIS at 4-187. This is not
the case. While urban areas are exempt from the requirements of the Management Plan and the
county séenic area ordinancés, urban areas are not expressly exempted from the first or second
purposes of the Act.

Moreover, management of urban area boundaries is expressly regulated by the Columbia
River Gorge Commission under the Act. The Scenic Area Act grants authority to the Gorge
Commission to make “minor revisions” to the boundaries of congressionally designated urban

areas. 16 U.S.C. § 544b(f)(1). Minor revision is not defined in the Act, the Gorge Commission
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rules, or the Management Plan; however, the Act requires that revisions be reviewed under the |
following criteria;
¢ “A demonstrable need exists to accommodate long-range urban population growth
requirements or economic needs consistent with the Management Plan,” 16 U.S.C. §
544b(H)(2)(A).
s “Revision of Urban Area boundaries is consistent with the standards established in
Section 6 and the purposes of the Scenic Area Act.” 16 U.S.C. § 544b(£)(2)(B).
¢ “Revision of Urban Area boundaries will result in maximum efficiency of land uses -
within and on the fringe of existing Urban Areas.” 16 U.S.C. § 544b(DH(2)(C).
¢ “Revision of Urban Area boundaries will not result in the significant reduction of
agricultural lands, forest lands, or open spaces.” 16 U.S.C. § 544b(D)(2)(D).

These sections establish a process whereby the Gorge Commission has authority to
dictate how development occurs in urban areas. For example, if an urban area does not maximize
the efficiency of land uses within its boundaries, it cannot be allowed to expand its boundaries.
16 U.S.C. § 544b{f)(2)(C). Also, boundary revisions must be consistent with the resource
protection standards and the purposes of the Act. 16 U.S.C. § 544b(f)(2)}(B). These rules clearly
establish that policies and actions undertaken within urban areas must be informed by potential
impacts to the Scenic Area’s protected resources.

This is relevant to the DEIS because the Casé_ade Locks alternative could increase the
demand for residential and commercial land within the urban area that ultimately puts pressure to
expand the urban area boundary as a means of expanding the developable land base. For
example, the DEIS states that the Cascade Locks proposal would likely generate a need for

hundreds of new residential units in the study area. The DEIS states that the preferred alternative
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would create a need for 59 units in Cascade Locks, 116 units in the City of Hood River, 76 units
in Stevenson, and 41 units in North Bonneville. DEIS at 4-13—4-16. Despite the substantial
increase in residential housing need in numerous urban areas as the result of a single resort and
casino, the DEIS fails to analyze how this increased demand may create pressure to expand
urban area boundaries and in turn cause indirect or cumulative adverse impacts to protected
resources.

For example, the DEIS provides two graphs of projected population growth in the region
with and without the development of a Cascade Locks resort and casino. DEIS Figures 4-21 and
4-22. The graphs clearly show a dramatic spike in projected population growth in Hood River
and Skamania Counties between 2010 and 2030. Notably, this spike evidences an acceleration of
the popﬁlation growth rate through 2010 that may not be sustained by the available land base and
that may lead to cumulative adverse impacts to scenic area resources. The DEIS shows that the.
proposed project would contribute to this trend. Nonetheless, the DEIS concludes that “it is
apparent the proposed project would slightly accelerate or add to the population growth in the
study area but would have no significant cumulative impact.” DEIS at 4-210. Cumulative
impacts to recreation resources are similarly written off because existing trends project increases
in visitors to the Gorge regardless of whether the proposal is developed. DEIS at 4-212.

These conclusions would appear to ignore the fundamental point of analyzing cumulative
impacts of individually insignificant actions. As the Scenic Area Act states, evaluation of
adverse impacts includes “the relationshipl between a proposed action and other similar actions
which are individually insigniﬁcant but which may have cumulatively éigniﬁcant impacts.” 16

U.S.C. 544(a)(3). The DEIS treats the projected population growth curve, which undoubtedly
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evidernces a likely significant impact to the Scenic Area, as insignificant merely because the
proposed development would contribute a proportionately small part of the growth.

Similarly, according to the DEIS, the collective actions of individuals visiting Gorge
recreation sites are insignificant because the project’s contribution to the trend toward more
visitors would be comparatively small. In other words, the BIA believes that ail evidence points
to significant growth in the Scenic Area population and recreation site use, but the project’s
contribution is comparatively small, and therefore the overall impact is insignificant,

Similarly fatally flawed reasoning is applied to the cumulative effects analysis throughout
the DEIS. Repeatedly, the DEIS concludes, “[i]n the context of past, present, and reasonably
foreseeable future action affecting the [insert protected resource here], the cumulative effect
would be incrementally insignificant.” See, e.g., DEIS at 4-193 (concluding that water quality
impacts to the Columbia River would be éumulatively insignificant).

The cumulative effects analysis in the DEIS grossly misrepresents the potential
cumulative impacts of developing the Cascade Locks Site. The DEIS states that the Cascade
Locks alternative “would have an incrementally insignificant positive cumulative effect on most
biological resources by placing development in an urban area on predominately previously
disturbed lands and protecting 223 acres of natural area in the GMA.” DEIS at 4-201. As stated
previously, the Hood River Site is not a viable alternative for developing an off-reservation
casino. As such, the purported benefits of not developing a casino at the Hood River trust
 property are blatantly false. To use this illusory threat as a justification for concluding that
developing the Cascade Locks alternative would create a camulative benefit to biological

resources is patently absurd,
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The cumulative impacts analysis of the DEIS also states that developing the Cascade
Locks alternative would ensure that a casino development “would not contribute to a reduction in
land within the GMA or SMA.” DEIS at 4-200. First, this conélusion is based on the same false
dilemma rooted in the erroneous conclusion that the Hood River site is developable. Moreover,
and as previously explained, the population and development growth that would be created by
the proposed project would place intense pressure on urban area residential, commercial, and
industrial land supplies. Consequently, the preferred alternative would increase the likelihood
that urban areas (particulaﬂy Cascade Locks) would seek to expand their Scenic Area boundaries
and thereby intrude into wildlife habitat and resource lands.

In the ways discussed above, the BIA’s approach defies logic and egregiously turns the
process for analyzing cumulative impacts on its head. The defects in the DEIS must be remedied.

B. National Historic Landmark Protection and the N ational Historic
Preservation Act

1. The BIA has not complied with the National Historic Preservation Act
The Historic Columbia River Highway has been designated by the Secretary of the

Interior as a National Historic Landmark (NHL). This designation is reserved for those few
historic properties in the nation that “possess exceptional value as commemorating or illustrating
the history of the United States.” It is important to note that the BIA is under special obligations
with regard to protecting this NHL. Section 110(f) of the NHPA provides as follows:

Prior to the approval of any Federal undertaking which may directly and

adversely affect any National Historic Landmark, the head of the

responsible Federal agency shall, to the maximum extent possible,

undertake such planning and actions as may be necessary to minimize

harm to such landmark, and shall afford the Advisory Council on Historic

Preservation a reasonable opportunity to comment on the undertaking.

16 U.S.C. § 470h-2(F).
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Section 106 of the NHPA aﬁd its implementing regulations adopted by the Advisory
Council on Historic Preservation (Council) entitled “Protection of Historic Properties” (36
C.F.R. Part 800), describe agency responsibilities when an undertaking will affect properties
listed in the National Register of Historic Places, including NHLs.

For this undertaking, the BIA is required, prior to approving any land transfer into trust
status, to go through the full section 106 process of consultation and review with: (1) the Oregon
State Historic Preservation Officer (SHPO); (2) all necessary consulting parties, includixig
representatives of any local governments having jurisdiction over the project’s area of potential
effects; and (3) any Indian tribe that has a current or historic interest in the area. See 36 C.F.R.

Part 800 and 16 U.8.C. §§ 470a(d){1)(A) and (B). Because of this project’s potential to adversely
affect an NHL, the BIA is required to take the following actions in addition to those required of
other undertakings, as set forth in 36 C.F.R. Sections 800.6 and 800.10.

» Notify the Council and invite the Council to participate in consultation to resolve adverse
effects.

» Notify the Secretary of the Interior and formally invite the Secretary to participate in the
section 106 consultation process.

¢ Consider the findings of the Department of the Interior if the Council formally requests a
report from the Secretary under section 213 of the NHPA to assist in consultation.

» Advise all parties identified as consulting parties under the Council’s rules (36 C.F.R.

§ 800.2) of the adverse effect on the NHL, and determine if other consulting parties

should be involved in consultation.

. Provide background documentation to consulting parties (see 36 C.F.R. Section

800.11(e)), including an analysis of alternatives considered to avoid, minimize, or
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mitigate adverse effects on the NHL. Because an NHL is involved, the BIA must focus
the analysis of alternatives on actions that will minimize harm to the NHL and advance a
preservation outcome, fo the maximum extent possible.
« Notify the public of the proposed mitigation plan for the undertaking, and provide them
an opportunity to express their views on resolving adverse effects.
* Resolve adverse effects, or request and coﬁsider Council comments.
¢ Inform the public of the outcome of the undertaking and the provisions in a
Memorandum of Agreement, Programmatic Agreement, or Council comment.
The DEIS does not demonstrate that the BIA has taken these rigorous and important
procedures. Under federal law, the BIA must not take or permit any action that will harm a NHL
unless the harm is reduced to the maximum extent possible.!

2. The Section 106 Consultation Process is inadequate and should be
reinitiated :

There is no question that before any approval by the BIA to take the site of the proposed
Cascade Locks Resort and Casino into trust status, and before the Federal Highway
Administration can make a valid de minimis finding for the purposes of the Department of
Transportation Act section 4(f) compliance, see section 111.C., infra, both agencies must comply
with section 106 of the NHPA Section 106 requires federal agencies to take into account the
effects of their actions on historic ﬁroperties. A major part of the section 106 process is
consultation with federal, state and local agencies that have jurisdiction over the site, Native
American tribes that attach religious or cultural significance to properties that may be affected by

the proposal, and other individual and organizations that have a demonstrated interest in the

21 If access to the site requires improvements to the interchange or other action involving the
FHW A, then section 4(f) (discussed below) also would apply.
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project. However, there is no indication in the DEIS, either in the body of the document itself or
in the appendices to the document, indicating any attempt by the BIA to invite individuals or
organizations that have a demonstrated interest in the project.

The failure to involve citizens and non-governmental organizatioﬁs as consulting parties
in the section 106 process undermines the consultation process. Citizens and non-governmental
organizations can provide critical information at every stage of consultation, e.g., identification
of historic properties, eligibility determinations, and the effects finding, The BIA provides no
explanation for its failure to solicit participation of interested citizéns and non—governmental
organizati'ons as consulting parties for the project. This failure is a major flaw in the entire
section 106 process. Thus, the analysis and conclﬁsions on section 106 issues, from identification
of historic properties to eligibility determinations, in the DEIS is flawed. The BIA should
reiniﬁate the section 106 consultation process and prepare a supplement to the DEIS
incorporating the results of the!new process.

3. The DEIS fails to adequately identify and evaluate potential impacts
to historic resources at the Cascade Locks Site

The DEIS contains the following stateinent regarding potential impacts to the Historic
Columbia River Highway at the Cascade Locks Site:

The BIA recommends a finding of no adverse effect on the Historic Columbia

River Highway with conditions to retain as many of the character-defining

features of the historic highway as practicable. These conditions would be

developed with the Historic Columbia River Highway Advisory Committee and

the signatories of the Programmatic Agreement for the Historic highway.
DEIS at 4-66. However, the BIA’s recommended no-adverse-effect finding may not be possiblé
under the described circumstances. For example, it may not be practicable to retain enough

character-defining features to warrant a finding of no adverse effect. Moreover, under the BIA’s

approach, it is not possible for the public or reviewing agencies to determine at this time whether -
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there would be a likely adverse effect to historic resources. This is unacceptable and violates
NEPA by failing to actually identify and evaluate potential impacts prior to project approval.
The BIA explains that the preferred alternative would increase traffic through Cascade

Locks, which contains structures that are eligible for listing on the National Register of Historic
Plaées, and on the Bridge of the Gods, which is also eligibie for listing on the National Register.
DEIS at 4-66. The BIA concludes that this increase in traffic would not adversely affect these
historic resources. However, the BIA evaluated only the potential impacts from increased
‘vibration. DEIS at 4-66. The BIA did not consider potenﬁal impacts from increased exhaust
emissions from vehicle traffic that rfhay lead to soot deposition on historic structures. The BIA
also failed to analyze the effect that éncreased traffic and a large casino and resort could have on
the historic setting of these resources.

4. The Hood River Site would seriously impact the Historic Highway
and thus should be excluded from consideration in the Final EIS

- The Hood River site would seriously impact the Historic Highway. As a result, the Hood

River site is not a reasonable alternative and should be deleted from the EIS. |
Clear evidence shows that the proposed trust acquisition and related projects threaten

harm to the HCRH. Millions of dollars have been invested in the long-term project of restoring
the Historic Highway into a spectacular walking/hiking trail. The proposed development at the
Hood River site is in the immediate vicinity of the restored Historic Highway. The project
promises a high likelihood of generating high volumés of car, heavy truck, and RV traffic over or
close to the restored walking/cycling trail. Without doubt, such traffic would do significant harm
to this landmark and to the scenic experience of its many current users, as would the very

presence of the casino and so-called ancillary facilities.
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For the current proposal, unconscionable harm to the HCRH cannot be avoided at the
Hood River Site. Thus, the Hoéd River Site is not a viable alternative.

C. The Department of Transportation Act of 1966, Section 4(f)

The DEIS acknowledges that the proposed Cascade Locks Resort and Casino project
) requires compliance with section 4(f) of the Department of Transportation Act (DOT Act) of
1966 because the ‘proposed new interchange with I-84 required as part of the project must be
approved by the FHWA. DEIS at 4-68. Section 4(f) prohibits FHWA from approving any
transportatibn project that “requires the use of . . . any land from an historic site of national, state,
or local significance as so determined by such officials unless (1) there is no feasible and prudent
alternative to the use of such land, and (2) such program includes all possible planning to
minimize harm” to the protected resource. The only protected resource that. the DEIS
acknowledges would be impacted by the approval of the interchange is a portion of the Histoﬁc
Columbig River Highway (HCRH). The DEIS concludes that the proposed project would have a
“de minimis” effect on “Section 4(f) properties” based on an assumption that “concurrence and
property implementation of conditions developed with the Historic Colufnbia River Highway
Advisory Committee and the signatories of the Programmatic Agreement” would occur.

The statement in the DEIS that the FHWA has determined that the proposed projeet
would have a de minimis effect on 4(f) properties is both unsupported and based on an
incomplete consideration of other potential 4(f) properties.

1. The de minimis determination lacks support in the record

As applied to the impacts on the HéRH, the DEIS’s section 4(f) de minimis

“determination” lacks any support in the record. First, the only source cited in the DEIS for the

determination, “Graham 2006”, is apparently a “personal communication with J effery Graham”
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that took place on March 15, 2006, DEIS at 7-8. It is not apparent whether “Jeffery Graham” is
an employee of the FHWA or a consultant working for the agency. If Jeffery Graham is an
employee of the FHWA, there is no indication that he is in a position tol make the 4(f)
determination. Nor does the DEIS disclose what precise information “Jeffery Graham”

k considered when making his “determination” nearly two yéars ago. The oﬁly context for the
determination was that it was made in a “personal communication” with some unidentified
person.

Second, to the extent that Mr. Graham was 1n a position to make the de minimis
determination, the DEIS indicates that the determination is based only on a series of assumptions
that are simply not warranted or supported. For éxample, the “determination” assumes that the
Historic Columbia River Highway Advisory Committee (HCRHAC) and the “signatories” of the
“Programmatic Agreement” will “concur” in a “no adverse effect” finding for the proposed
interchange and project. The “deténnination” also assumes the “proper implementation of
conditions developed with the Historic Columbia River Highway Advisory Committee” and,
supposedly with the conditions in the Programmatic Agreement. DEIS at 4-69. However, there is
nothing in the DEIS that provides any assurance that the conditions would be properly
implemented, or that the concurrence in the “no adverse effect finding” upon which the FHWA’s
de minimis determination depends will in fact be obtained. Indeed, in section 5.2.6, the DEIS
itself acknowledges the possibiﬁty that the conditions in the Programmatic Agreemént may not
be met. DEIS at 5-22: In that circumstance, the DEIS states that additional consultation with the
HCRHAC and the signatories of the Programmatic Agreement would take place to develop the
conditions of a “No Historic Properties Adversely Affected” determination. Again, there is no

discussion or analysis in the DEIS that allows the reader—be it a member of the public or the
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decisionmaker—to assume that such further consultation would result in the necessary set of
conditions. While the de minimis exception eétablished in section 6009 of SAFETEA-LU (Pub.
L. No. 109-59) provides a valuable sfxortcut to FHWA to avoid an unnecessary expenditure of
resources analyzing section 4(f) issues for resources that do not warrant further review, nothing
in SAFETEA-LU or in FHWA’s implementing regulations allows the de minimis decision to be
made with the apparent casual attention to the requirements of the law as exhibited by the
determination in this DEIS.

2. The Section 4(f) analysis should include archéology site 05/1201-3

An additional example of the inadequacy of the section 4(f) “de minimis” determination
is its failure to address the use of archeology site 05/1201-3. As the DEIS discloses, the current
design of the interchange “would place the northern portion of the site within the construction
impact zone.” DEIS at 4-67. But, as the DEIS candidly admits, “[t]he significance of this site has
not yet been determined but the powerhouse was among the first efforts to provide hydroelectric
power for communities in the Columbia River Gorge.” Id.

The FHWAs section 4(f) regulations (23 C.F.R. Part 774) state that “[s]ection 4(f)
applies to all archeological sites on or eligible for inclusion on the National Register including
those discovered during construction, excepf as set forth in § 774.13(b).” 23 C.F.R. § 774.11(%).
Those sites that are on or eligible for the National Register are excepted from further 4(f)
apprdval if the FHWA: 1) concludes that tﬁe site is important “chiefly because of what can be
learned by data recovery and has minimal value for preservation in place™; and 2) officials with
jurisdiction. over the resource have been consulted and do not object to the FHWA’s conclusion

- as to the importance of the site. 23 C.F.R. § 774.13(b).
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However, for site 05/1201-3, no attempt has been made to either evaluate the eligibility
of the site for the Nationéi Register or, assuming that it is eligible, determined that its impz)ztance
is chiefly based on what can be learned by data recovery. FHWA, for purposes of its 4(f)
~ determination has simply ignored the site.?? Thus, until the site is evaluated through the section
106 process and a determination made as to'its eligibility, the FHWA’s section 4(f) de minimis
determination is premature and unwarranted.

3. The Section 4(f) analysis should include historic resources that are
subject to indirect impacts

The DEIS acknowledges that the Cascade Locks alternative “would result in increases in
noise and changes in air .quality that would alter the setting from one that is presently rural
residential to one that could be characterized as suburban for the historic resources along Forest
Land (i.e., the circa-1920 filling station and motor lodge duplex and the Cascade Motel motor
lodge).” DEIS at 4-67. Despite this acknowledgement, the section 4(f), analysis on the following
page does not take this indirect impact into consideration. Under section 4(f), the FHWA is
required to consider all possible impacts to protected 4(f) resourceé. Because both the filling
station and the Cascade Motel motor lodge are protected 4(f) resources, the section 4(f) review
should have considered the indirect impacts caused by the increased traffic on the resources.
Only after a full consideration of the indirect impact on the setting for .those historic structures
can FHWA be in a position to conduct its section 4(f) analysis for the project. By ignoring those
protected resources, and the indirect impacts to those resources caused by the project, the
FHWA's de minimis determination is both incomplete and premature.

Given the uncertainty of the “no adverse effect” determination that is needed for FHWA

to invoke the “de minimis” exception to the requirements of section 4(f), and given the failure to

22 At best, it could be inferred that Mr. Graham did not know of the site at the time he made his
de minimis determination, :
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consider all resources protected by section 4(f), the DEIS should be revised or supplemented to
include a fu11 section 4(f) analysis for the Cascade Locks Resort and Casino alternative.

D. The Treatment of Air Quality Issues in the DEIS is Defective

The DEIS’s treatment of air ciuality issues is fundamentally defective in that it barely
mentions,. and does not analyze, the potential impact of the Cascade Locks casino on visibility in
the Coiumbia River Gorge, even though visibility is by far the most important air quality
problem in the areé.

The Columbia River Gorge Commission recognized the central importance of visibility
in 2000, when it api)roved an amendment to the National Scenic Area Management Plan that
calls for protecting the Gorge against air pollution. See Management Plan at I-3-32-1-3-33.
Visibility impairment was the only specific type of air pollution that the resolution mentioned.’

A Commission-authorized study—the “Columbia River Gorge Air Study and Strategy”—
later documented the central importance of visibility to proper environmental management of the
Gorge. It showed that even though national air quality standards are met in the Gorge, episodes
of damaging visibility impairment still occur. It also showed that even without considering the
impact of such major developments as the Cascades Locks casino, visibility in the Gorge is
projected at best to stay the same or get very slightly better over the next 20 vears. (This
contradicts unsupportéd and conclusory statements in the DEIS at 4-38 and 4-197 thét generally
declining pollution levels “would be expected” to generally improve visibility.)

A fesponsible study of visibility impacts would need to take an approach similar to that
adopted by the Air Study and Strategy. Specifically, it would need to anafyze the emissions
caused by the casino in the context of ¢/l emissions that will affect visibility in the Gorge over

the next twenty years. The unit of measure for that analysis would need to be deciviews—a term
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not mentioned in the DEIS-—since that is the unit in which visibility impacts are measured.
Moreover, a responsibié analysis would need to reflect the different impact that emissions can
have depending on the place where they are released.

The DEIS does none of this. Its analysis of air quality is limited to statements that air
quality standards are met in the National Scenic Area and predictions that emissions from mobile
sources will decline. The prediction of declining emissions is contained in Appendix K, which
consists entirely of ten graphs. Appendix K does not provide or cite any of the supporting
documentation that would be needed for further analysis of predicted emissions trends or
profiles.

- Yet, even this limited and unsupported analysis shows reason for concern. The DEIS
concedes that the increased traffic on I-84 caused by a casino would generate emissions directly
into the bottom bf the Gorge, where they will stay for some time. DEIS at 3-19-20, 4-196. The
Appendix K graphs ind:mate that the increased traffic generated by a casino would increase
emissions of nitrogen oxides by about 500 tons a year, of volatile organic compounds by about
150 tons a year, and of particulate emissions by about ten tons a year. All three pollutants are
causes of visibility impairment. The graphs also suggest that the level of these emissions
increases will diminish by 2027, but will remain significant even after that decline.

A legally valid EIS must consider all the.impacts or potential impacts of a project
according to their significance, without reference to whether the action agency (the BIA) has a
legal obligation to base its decision én such factors. The visibility impacts of the casino easily
qualify under this test for a fundamentally different and more ;esponsible analysis than they
currently receive. The Secretary is legally obligated to consider the visibility impacts of this

project in making his decision.
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Tﬁe Scenic Area Act aims to prevent actions that would have a “reasonable likelihood” of
“adversely affecting”, among other things, the “scenic” and “natural” characteristics of the
Gorge. 16 US.C. § 544(a). It also requires all federal actions affecting th¢ Gorge to be consistent
‘with the overall purposes of the Act. 16 U.S.C. § 544/(d). Finally, as noted earlier, the Columbia
River Gorge Commission has specifically amended its Management Plan to provide that “[alir
quality shall be protected and enhanced, consistent with the purposes of the Scenic Area Act.”

The Secretary’s consistency responsibilities under this statute and the Management Plan
' clearly require a more detailed analysis of the casino’s visibility ifnpacts. The emiséions
increases that the casino is projected to cause exceed all relevant thresholds that the EPA has
established for requiring detailed air quality analysis and consideration of mitigation measures
before a project can begin construction. In other words, if this project were a stationary source of
air pollution, it would be subject to “prevention of significant deterioration” preconstruction
permitting. If it were located in an area that did not attain air quality standards, it would be
subject to a pre-construction conformity determination. If it were an existing source subject to
“Best Available Retrofit Techﬂology” requirements to reduce its visibility impact, unless it could
show that impact was minimal, it would clearly be unable to make any such “minimal impact’
showing and would likely have to install emission controls. These statements are supported in
detail by the memorandum from Golder Associates attached as Exhibit X.

The proposed casino is subject to a preconstruction approval process under the Gorge Act
that must consider air quality in general and visibility impacts in particular. The quantitative
EPA requirements summarized above provide a standard—the only acceptable standard—for
determining when conformity review must include a detailed analysis of these matters. The

conclusion is unambiguous. Such a detailed analysis is required.
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Because the current DEIS essentially does not mention visibility, and because the issue is
important to the BIA’s ﬁnal decision, the BIA will be legally required to issue a visibility
analysis for public comment before incorporating it into the final environmental impact
statement.

E. - The BIA and the FHWA Have Not Complied With the ESA. |

Section 7 of the Endangered Species Act of 1973 (ESA) requires federal agencies to-
ensure that their actions are not likely to jeopardize a listed species or adversely modify its
critical habitat. 16 U.S.C. § 1536(a)(2). To effectuate the ESA’s duty to avoid jeopardy and
adverse modification, the ESA requires the “action” agency (here, the BIA) to consult with the
Fish and Wildlife Service and/or the National Marine Fisheries Service (together, the Services),
depending on the affected species, to evaluate the effects a proposed agency action may have on
a listed species. See, e.g., T homa$ v. Peterson, 753 F.2d 754, 763-64 (9th Cir. 1985); Greenpeace
1}. Nat’l Marine Fisheries Serv., 80 F. Supp. 2d 1137 (W.D. Wash. 2000). Agencies are to use the
best science and commercial data available in the consultation process, including any effects
analysis. See, e.g., 50 C.F.R. § 402.14(d). Only after the federal action agency complies with
these procedures can any activity that may affect a protected species go forward. See, e.g.,
Greenpeace v. Nat'l Marine Fisheries Serv., 106 F. Supp. 2d 1066, 1075 (W.D. Wash. 2000).

Federal agencies must satisfy this obligation through the consultation process of section 7
and its implementing regulations at 50 C.F.R. Part 402. An agency violates the ESA if it fails to
properly follow the consultation procedures and requirements of section 7. See, e. g.; Thomas v.
Peterson, 753 F.2d at 763—64 (9th Cir. 1985). Courts have interpreted the purpose of the ESA as
protecting speci.es above other interests: the ESA represents a “conscious decision by Congress

to give endangered species priority over the ‘primary missions’ of federal agencies.” Tenn.
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Valley Auth. v. Hill, 437 U.S. 153, 185 (1978). “The plain intent of Congress in enacting [the
ESA] was to halt and reverse the trend toward species extinction, whatever the cost.” Id. at 184.
As part of its consultation obligation, “an agency proposing to take an action must inquire
of FWS for NMFS] whether any threatened or endangered species may be present in the area of
the proposed action; if the answer is affirmative, the agency must prepare a biological
assessment to determine whether such species is likely to be affected by the action.” See Thomas,
753 F.2d at 763 (citing 16 U.S.C. § 1536(c)(1)) (internal quotation marks omitted). “If the action
agency determines through preparation of a biological assessment [BA] or informal consultation
that the proposed actioﬁ is ‘not likely to adversely effect’ listed species or critical habitat, formal
consultation is not required so long as the” consulting Service concurs iﬁ writing. Greenpeace v.
Nat'l Marine Fisheries Serv., 106 F Supp. 2d at 1069 (quoting 50 C.F.R. § 402.14(b)). “If,
however, thé [consulting Service] cannot affirmatively state that the proposed action is not likely
to adversely affect listed species or critical habitat, formal consultation is mandato@.” Id.
(emphasis added).
The ESA also prohibits the “taking” of listed species. 16 U.S.C. § 1538. To “take” means
“to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to
engage in any such conduct.” 16 U.S.C. § 1532(19). The Services have defined “harm” to
include significant habitat modification that results in actual death or injury by sigﬁiﬁcantly
impaiﬁng essential behavioral patterns. See 50 C.F.R. § 17.3 (FWS), 50 C.F.R. § 222.102
(NOAA Fisheries); see also Babbitt v. Sweet Home Chapter of Communities for a Great Oregon,
515 U.S. 678 (1995) (upholding FWS definition of “harm™). NOAA Fisheries Service considers
“essential behaviors” to include breeding, spawning, rearing, migrating, féeding, or sheltering.

50 C.F.R. § 222.102. Federal actions that are likely to take a listed species may proceed only
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pursuant to an incidental take statement (ITS) obtained through formal consultation. 16 U.S.C.
§§ 1536(0)(2), 1538(a)(1)(b).

In this case, two action agencies—ithe BIA and the FHWA-—-have ESA duties because of
the nature of the federal actions.they may undertake. Although the Tribe has apparently funded
some of the species analysis for this project, the action agencies are obligated to satisfy the
requirements of section 7. See, 3 g., Greenpeace v. Nat’l Marine Fisheries Serv., 106 F. Supp. 2d
at 1075; see also 50 C.F.R. § 402.08 (if nonfederal entity prepares BA, the “ultimate
responsibility for compliance with section 7 remains with the Federal agency”).

The BIA’S consultants (funded by the Tribe) have prepared two BAs. One, for the FWS,
addresses the following listed species and critical habitats under the jurisdiction of that wildlife
agency: the bald eagle, the northern spotted owl and its critical habitat, and the Columbia River
bull trout and its critical habitat. The second BA is for NMFS, and it address the following listed
salmonids and critical habitats: Lower Columbia River Chinook salmon and critical habitat,
Lower Columbia River steelhead and critical habitat, and the Lower Columbia River Coho
salmon. No other species are addressed, including plants, and the BAs fail to provide any actual
species lists provided by the Services.

The BIA admits in the NMFS BA that the proposed casino project is likely to adversely
affect several listed salmonid species, and formal consultation for those species is re(;uired for
the proposed project to proceed. As explained below, however, the BIA and the FHWA must
revise the BAs to fully consider the direct and indirect effects of the proposed casino project on
all potentially affected listed species and designated critical habitats. Once the BAs are properly
revised to meet the informational standards and requirements under section 7, the BIA and the

FHWA must proceed to formal consultation with both NMFS and the FWS.
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The deficiencies in the BAs are especially telling of the questionable objectiveness and
efficacy of ESA compiiaﬁce for this prOpésai. For example, the FWS BA ﬁotes that the proposed
project would need up to 400,000 galions of water per day. Despite the large volume of water
and the ﬁotable effect this would have on the Columbia River and listed species (either directly
or through impacts to groundwater recharges), the BA simply states that water would be supplied
by the City, and therefore any impacts from withdrawals “will not be addressed further in this
BA.” See FWS BA at 7. The FWS BA similarly dismisses any impacts to listed species from the
discharge of 165,000 gallons per day in the City’s wastewater treatment plant. Id. Likewise, the
BA dismisses the critical importance of examining the impacts ﬁom fire suppression, installation
and expansion of electrical, gas, and transmission utilities for the casino project. Perhaps even
worse, the NMFS BA doesn’t even mention these critical components of the casino project,
including wastewater and potable water needs, let alone analyze their impacts to listed species.
Also of concern is the failure to address significant aspects of the highway/bridge construction
that would occur under FHWA review.

This “willful blindness” approach is a fundamental failure by the BIA and the FHWA to
satisfy section 7. The agencies are obligated to include “indirect effects” as part of “effects
analysis.” 50 C.F.R. § 402.03; Nat'l Wildlife Fednv. Coleman, 529 F.2d 359 (5th Cir. 1976)
(consultation on impacts to listed species from federal highway project must include indirect
effects of future private development that will occur because of highway improvements). The
indirect effects from the increased water withdrawals could include potential reduction in stream
flows in the Columbia River with resulting impacts to the listed salmonids. For example, flow
reductions could potentially limit access of migrating salmonids to spawning habitat, reduce

available rearing habitat for juvenile salmonids, and result in elevated water temperatures and
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lowered dissolved oxygen levels. These and cher indirect impacts are not considered at all in the
BA or DEIS as required by both the ESA and NEPA.

The failure té address indirect effects also renders the BAs’ definition of “action area”
fatally infirm. The BAs narrowly define the action area as just those areas directly affected by
the project. See FWS BA at 4-5; NMFS BA at20. Under this definition, the action area extends
only 200 feet into the water around the project, upstream and downstream. But this appears
entirely based on the arbitrary removal of indirect effects, Such as water withdrawals, that would
certainly include a much greater area of the Columbia River. See 50 C.F.R. § 402.02 (“action
area” defined to include any area directly or indirectly affected by the proposed federal action,
and not just project area). The indirect effects caused by highway construction and the addition
of considerable amounts of traffic are also ignored. The BAs must be revised to include these
indifect effects and an appropriate action area for its effects analysis.

Unfortunately, the treat;ﬁént and analysis of admitted impacts to listed species fare no
better in the BAs. For example, the FWS BA purports to address spotted owls, admitting that
* owls occur within the action area. FWS BA at 22. The BA also notes that 30 acres of foraging
habitat would be removed as part of the project. The BA also acknowledges other impacts
affecting owls, such as noise disturbance and harassment. Nonetheless, the FWS BA determines
that there would be no “direct effect” on owls because there are no “known” owls roosting within
the action area , and concludes for purposes of Section 7 that the project “may affect, but is not
likely to adversely affect” the NSO. The problem is that the BA admits that no surveys were
conducted within the area of greatest concern (the forested area south of [-84); surveys were

conducted only within the “project footprint.” And even the surveys the BA claims were
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conducted (i.e., within the project footprint) are not detailed in any way as to support the BA’s
conclusion that there are no owls in that area.

The BIA admits in the NMFS BA that the proposed casiﬁo project is likely to adversely
affect several listed salmonid species, and formal consulfation for those species is required for
the pfoposed project to proceed. As explained above, however, the BIA must revise its BAs to
fully consider the direct and indirect effects of the proposed casino project on all potentiaiiy
affected listed species and designated criticai habitats. As the action agency, it is the BIA’s
obligation to satisfy the requirements of section 7. See, e.g., Greenpeace, 106 F. Supp. 2d at
1075; see also 50 C.F.R. § 402.08 (if nonfederal entity prepares BA, the “ultimate responsibility
for compliance with section 7 remains with the Federal agency”). Because of the fundamental
tailure of the BAs to even consider, let alone analyze, key effects to protected species and
habitats render the documents insufficient under section 7.

On August 11, 2006 the BIA was notified that NMFS did not concur with the BIA’s
conclusions regarding the potential impacts to sensitive fish species. Nonetheless, the DEIS
continues to cite the conclusion of the BIA’s biological assessment that “stormwater discharge
associated with operation of the proposed project “may effect” but “is not likely to adversely
effect” numerous listed fish species. DEIS ai 4-54, NMFES unequivocally disagreed with this

conclusion in 2006, a year and a half before the DEIS was published.?? The DEIS fails to even

23 In a letter dated August 11, 2006, NMFS stated the following: ,

Based on the information provided, NMFS does not concur with the BIA’s
determination of “not likely to adversely effect” for LCR steethead and LCR coho
salmon. Further, NMFS does not agree with the BIA’s analysis that there are no effect to
UCR spring-run Chinook salmon, SR Basin steelhead, or MCR steelhead. Water quality
treatment of stormwater will treat an estimated 85 to 95% of pollutants generated by the
water quality storm event, and stormwater will bypass the treatment systems during large
storm ¢vents. Stormwater runoff from residential and commercial developments typically
contains nutrients; sediments; metals; hydrocarbons from gasoline, oil and vehicle
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mention the NMFS letter of non-concurrence, and merely states that a future letter of
concurrence will be included in the Final EIS. DEIS at 4-49. |

The BIA’s failure to comply with the ESA and NEPA leaves no room for doubt that these
serious and éigniﬁcant flaws require the BIA’s commitment to properly oversee the consultation
processes required by the ESA, including revision of the BAs. Once the BAs are properly revised
to meet the informational standards and requirements under section 7, the BIA should proceed to
formal consultation with both NMFS and FWS.

IV.  The Proper Approach to Address the Tribe’s Request

As demonstrated in these comments, the Tribe’s proposal violates numerous federal laws
and presents an unacceptable policy choice for the BIA. The only possible result for the Tribe’s
proposal is denial. BIS should take that action now. On January 4, 2008, the BIA issued eleven
denials for tribal off-reservation casino requests that, like the Tribe’s proposal, failed the
commutability test. There is no reason to prolong the review of the Tribe’s request, because it
 fails that threshold test.

Once the BIA hés denied the Tribe’s request, it can reinitiate the process under the
consensus-based management principles of the Department of the Iﬁterior’s NEPA process. To
do so, the BIA should work with the Tribe, the parties submitting these comments, the
Confederated Tribes of the Grand Ronde Reservation, affected local governments, and other
parties to retain a facilitator who can help identify community-preferred alternatives outside of
the Gorge. Such an alternative could take the form of the Portland Area “No Off-Reservation

Casino Zone” depicted in Exhibit H. With such a preferred alternative identified, the BIA can

exhaust; pathogens and pesticides. These residual pollutants will degrade the water
quality of Herman Creek and the Columbia River, which may affect the listed species
using these habitats.

National Marine Fisheries Service’s Nonconcurrence Letter, August 11, 2006, Attached as Exhibit K.
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work cooperatively with the parties to determine what action should be undertaken to address
legitimate Tribal needs.
CONCLUSION

The Tribe’s c;asi'no authorization request is invalid on multiple grounds and must be
denied. Under the first step of the BIA’s off-reservation casino policy, the proposal must be
rejected because the land does not qualify for trust status under section 5 of the IRA and the
regulations in 25 C.F.R. part 151 due both to the absence of tribal need and to adverse impacts
on local éommunities. On both gronndg, the Tribe’s request must be denied.

Under the second step of the policy, the request must be denied because neither site
satisfies the two-part determination in section 20 of IGRA. The Cascade Locks and Hood River
site.s are not commutable from the locations on the Warm Springs Reservation where Tribal
members reside. As a result, casino development at this location would undermine the viability
of the Warm Springs Reservation in Violatioﬁ of the Department’s January 3, 2008 policy
statement. In addition, both sites would harm the affected local communities.

The DEIS is deficient and cannot serve as the basis for federal decision-making. The
purpose and need statement does not reflect the BIA’s statutory obligation under section 5 of the
IRA and section 20 of IGRA because it considers only benefits to the Tribe, and fails to z;xccount
for the required determination of no detriment to local communities.

The alternatives analysis is deficient both under the purpose and need statement and
under NEPA case law for what constitutes reasonable alternatives. The purpose and need
statement is not limited to gaming, but instead calls for improvément of the Tribe’s éconorm'c
condition generally. The DEIS fails to consider reasonable alternatives that would enhance tribal

revenue through non-gaming economic development. In addition, numerous reasonable
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alternatives are rejected without adequate basis. As has been the case since the initial scoping
report, the DEIS violates NEPA because it is singularly focused on achieving approval of the
Cascade Locks site and not evaluating a serious range of alternatives. Under a proper DEIS, a
casino would not be located in the Gorge, and the Tribe’s economic obj ectivmes could still be met.
The BIA has violated Departmental policy by not involving consensus-based management to
explore such alternatives.

The DEIS s also deficient on multiple technical grounds. It seriously fails to consider
cumulative effects properly and it understates the adverse impacts of the proposed developments
at Cascade Locks and Hood River, Indeed, the Hood River site cannot be realistically developed
with a commercial gaming facility and should be deleted from the alternatives review.

Finally, a casino development at either Gorge site would conflict with numerous other
federal laws. Both the Hood River and Cascade Locks alternatives conflict with the Scenic Area
Act and cannot be approved. The Hood River proposal would adversely affect a National
Historic Landmark, and should be rejected as an alternative for that reason. The proposal also
violates the NHPA, ESA, and section 4(f) of the DOT Act.

On the basis of these many significant legal and technical deficiencies, the Tribe’s trust
land application and casino authorization request should be denied. If it is to be considered, a
supplemental DEIS is required, subject to a community cons.ensus process established to identify
suitaBle locations for tribal economic development (not necessarily gaming) outside of the

Gorge, preferably on or near the Tribe’s reservation. Thank you for considering our comments. -
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Very truly vours,

Hood River No Casino
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